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H E * of << Deciſions upon Orders of juſtices” 
not having been continued, as was intended, by 


Sir James Burrow, and having with a view to that inte- 
tion been omitted in the Reports of Mr. Cowper, it was 


ſuggeſted to the author, that it might not be unaccep. 


table to the public to have them brought down to the 


preſent time in one volume: and, as within theſe few 
years many queſtions have ariſen, very important, not only 
to the ſyſtem of the poor laws, but alſo to the general ju- 


riſdiction of a juſtice of the peace, it has been thought 


expedient to enlarge the plan adopted by Sir James Bur- 
row; and to include all ſuch caſes, as relate to that office 
in general. The reaſon, why few determinations, rela- 


tive to the general duty and office of the magiſtrate, pre- 


vious to Michae/mas Term 1781, are included in this 


volume, is; that the introduction of ſuch caſes would 
have interfered with the labours of others; and this at a 
time when the public were alſo in poſſeſſion of them, - 


abridged and interwoven in the laſt edition of Dr. Burn's 


Juſtice. 


— 


The remaining part of this volume will be publiſhed as 
early as the other avocations of the author will permit; 
at which time a table of all the principal matters will be 
added. SS | A T As 
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Rex v. Mathews. 

3 8 n 25, 

H E court of quarter ſeſſions for the county of Berks, 

on appeal, confirm a rate, by which Samuel Mathews was 

aſſeſſed towards the relief of the poor of the pariſh of 
Old Windſor in that county, and ſtate the following caſe: 


That the appellant, Samuel Mathews, is rated for a keeper's lodge The Royal 

and two acres of land, ſituate in Windſor Great Park, in the ſaid . 

ariſh of old Vindſor, and that the ſaid great park with all the to the poor. 
fodaes belonging thereto, is the property of his Majeſty ; and that „ 
by his letters patent, bearing date the eleventh day of July in the pat — 5 
fixth year of his reign, his ſaid Majeſty gave and granted the houſe and 
office of ranger or keeper of his ſaid park, with all the lands, 8 
grounds and ſoil within the ſame, lodges and privileges thereto chew, byy rent 
belonging, to his brother, Prince Henry Frederick, or his aſſigns,  fervices, 
during his Majeſty's pleaſure ; who by virtue of ſuch office occu- © n 
pies the great lodge and park, and appoints the other keepers 
thereof; and that the ſaid Mathers, the appellant, is one of the 
keepers of the ſaid park, appointed by his Royal Highneſs dur- 
ing pleaſure; and that the ſaid appellant, by virtue of his office, 
occupies the ſaid lodge, and the ſaid two acres of land, for which 
he is ſo rated; and that the lodges and park have not been rated to 
the relief of the poor, till about two years ago. That John Fohnſon, 
another keeper and occupier of 28 of the lodges in the faid park, 


2 


15 | 
4252 


Hilary Term 17 Geo. 3. 
and within the ſaid pariſh, having been rated about two years for 
his ſaid Jodge, and having refuſed to pay the rate, a warrant of 
diſtreſs was iſſued, bearing date the 27th day of November laſt paſt, 
and in conſequence thereof, a diſtreſs was made, and his goods fold 
in the regular coutſe of law, and the overplus returned to him; 
againſt which proceeding he has not appealed. And it. further ap- 
pearing that his Majeſty is rated to the poor's rate, for the Mews 
ih the pariſh of New Windſor ; and that the ſame 1s paid by the 
Maſter of the Horſe to his Majeſty ; and that his ſaid Majeſty is 
rated for the Mews, in the pariſh of Saint Martin, in the city of 


Weſtminſter ; That Riobard Biggs, who is Clerk of the works at 


New Windfor and occupies a houſe there belonging to his Majeſty 
by virtue of that office, . for many years been rated and pays to 
the poor rate of New Windſor for the ſame; That the occupiers of a 
houſe in the pariſh of New Windſor, belonging to the crown, and at 
preſent in occupation of Robert Blunt, Eſquire, have been rated, and 
have paid to the poor rate of the ſaid pariſh for twenty years paſt ; 
And that Thomas Tilſley, an officer under the crown at New Windſor, 
and occupier by virtue of his office, of a houſe on the Caſtle Hill 


belonging to the crown, and within the ſaid pariſh-of New Vindſor, 


Has for many years been rated and has paid for the ſaid houſe to 


the poor rates; and that Tz//ey's predeceſſor in the ſaid office, was 


alſo rated and paid to the poor rates there for the {aid houſe; That 
the following officers or ſervants. of the crown at Hampton-court 
in the pariſh of Hampton, in the county of Middleſex, who are 
occupiers by virtue of their reſpective 5 , of houſes and lands 
there belonging to the crown, have been regularly rated and have 
13 the poor rates of the ſaid pariſh of Hampton; particularly 
Mrs. Mofiyn, wardrobe war at Hampton- court afareſaid, for 
a meadow belonging to her apartment in the royal palace 
and annexed thereto; Mr. Rice, clerk of the board of works, 
for the houſe he occupies there; Mr. Shaw and Mr. Snape, 
farriers to his Majeſty, for the eſtates in their occupation ; Sir 


William Chambers, comptroller of the board of works, for his 
| houſe which he occupies by virtue of his office; That Lord North 


is rated for Buſby park and lodge belonging to the crown, ſituated 
in the ſaid pariſh of Hampton, which he occupies in right of his 
wife, who is ranger of the ſaid park; and that the rates have been 
regularly paid for the ſame, both by him and by the late Lord 
Halifax, when ranger of the ſaid park; and that General Hodg/on, 
who is occupier of New Lodge, and certain land thereto annexed 


in . 


being the property of the crown, has been rated and paid to the 


poor rates of Bray pariſh, for the faid lodge and lands; And it 
likewiſe further appearing; that many ſervants have gained their 
ſettlements in Old Windfor' pariſh, by their ſervice at the appel- 
lant's lodge, and the other lodges; many of whom with their 
families have been and are chargeable to the aforeſaid pariſh of 


Old Windſor ; and that the pariſh officers have lately paid 22 7. 


and upwards: on account of a pauper, who gained her ſettlement by 
ſervice with Mr. Fairfax, the perfon who immediately ' preceded 
Samuel Mathews, the appellant, in the occupation of the lodge, 
for which the-appellant is now rated; it is ordered, Ge. 
Dunning and Douglas ſhewed cauſe in ſupport of the rate; an 
ſaid, that, though the cafe was not intended to involve the queſtion, 
whether lands in the actual occupation of the crown. were rateable, 
yet it had found even that. But, be this 4s it might, the property 
of the crown in the occupation of a ſabject was clearly rateable; 
[a] and that at all events theſe-underkeepers; who were: maſters 
of families, that ſubjected the pariſh to heavy burthens, not only 
ought in reaſon to contribute, but were alſo as occupiers'clearly 
liable under Stat. 43 Elia. c. 2. That this .cafe is ftronger than 
that of [4] Chelſea Hoſpitat cited in fe]; The King v. The Iuhabi- 
tants of St. Late, Hoſprial; ' whete the court ſtated, that the 
officers of Chelfea Haſpital were charged, as having ſeparate and 

diſtinct apartments, which are confidered as their dwelling houſes, 
and in which they and their families refided : and that the appel- 


lant and all other holders of theſe lands have always paid to the 


land-tax. 


Wallace, Bearcroft and Hunter H. who had obtained the rule 


to quaſh this rate, on the ground that this lodge and cloſe were 
royal foreſi-land, and as ſuch exempt from the poor's rate, now 
deſerted this. ground; and Wallace contended that the appellant 
was not an occupier within the ſtatute, the keepers being by their 
appointment merely ſervants during pleaſure, and liable at a mo- 


Li 


— 


. 
———__ 


[a] Held, that where the ſeite of s palace in demiled to a: ſubject for a certain permanent 


intereſt, the grantees, that occupy” it, are rateable to the poor. The Duke of. Portland wv, 


'The pariſh 


the parochial prbviſion for the poor 17 
6 Eyre v. Gmalpace 7 . E. 23 G. 2. 1750+ 10 aul eren 
he F 2 Burr. Rep. fol. 1064. N. 1 G. 3. 1760. Vide alſo I Black, Rep. 249. 
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cers. of St. Margaret We/tminfler at Vi, Prius, after H. G. 2. , tt 
"TH of tho law concernin 0 7 7 re 1 , 0 5 7 F 


2 ment's 


R. 
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1777. ment's warning to be diſmiſſed; that ſuch/; perſons could have no 
— right or intereſt of their own, and could only be conſidered in the 
light of doorkeepers or porters at the lodge-gate of a nobleman's- 

park; and that of courſe their maſter ought to have been rated. 
Lord Mansfield, You ſhift your ground. The true queſ- 

tion to be tried is, whether this property is rateable; and you 
chuſe to argue, whether this man is the occupier, - The royal 

palaces are not liable, neither have they ever been rated. As to the 

Mews in St. Martin's pariſh, that part of it only is rated, which 

was taken in of late years, and was before that time ground be- 

longing to ſome adjacent pariſh. [a] But, as to the point made 

before the court, it is clear, that when a ſervant. occupies a houſe 
and two acres of land, whether he pays for them by a rent or by 
ſervice, it can make no difference as to his Ns. rated: he is 

equally liable. 

Bearcroft now inſiſted, that the ſpecial caſe vas contradictory; 
as it found, that the Duke, as ranger, was occupier of the whole, 
and alſo that the appellant, as keeper, was occupier. of part; and 
therefore that the Duke, if the firſt finding mera in the: 
opinion of the court, could only be rateable. _ 

But this objection, as it went only to an amendment, was 5 dif- 
ae and Afton, Willes and Aſbburſt, juſtices, concurring, 

The rule was diſcharged, and the order of 
Seſſions confirming the rate, affirmed. 


— 


[a} So in the caſe of Catharine Hall, Cambridge; „Which, though ici * a8 mak of” 

the old Colleges are, was holden liable for — 1 newly taken in. Rex v. Gardener, Tr. 14 
G. 3. 1774, Cowp. 79. 

; N. B. In Michaelmas term laſt, ih point of time at which · this work profeſſes to commence, 

no caſe aroſe applicable to any "AP of the NG of it. 
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MY Ad Rex v. Inhabitants: of Ellisfield. 
6 WO Juſtices remove Samuel Bulpit and Sarah his wife, 
1 from the pariſh of Popham in the county of Hants, to 


hirings with. the pariſh of Elligſield in the ſame county. The ſeſſions, on 


in the year, 5 
in the year, if appeal, confirm the order and ſtate the following cafe : 


nuance does That the pauper was hired on the 6th of December, 1773, to 


nt ns John Dalman of the Foun of Elliyfield, to ſerve till the Micbael- 
ilch Ut the may 
law will not make a fraction. 
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Hilary Term 17 Geo. 3. 


mas, 1774: - That he went into the ſervice the next day, and 
continued therein till g o' clock on ſaid Micbarimas day; at which 


time his maſter paid him his wages, and the pauper took his 


clothes, and left his maſter's houſe and ſervice. About half an 
hour afterwards, his maſter eame to him in the ſaid pariſh, and 


deſired him t Ray with him; but pauper deſired a ſum for his 


wages, which the maſter refuſed ; ſaying, He, ſhould ſee him 
preſently at Ba/ing/ioke fair, held that day, for hiring fervants.” 
That at the fair, at one o'clock, he there made an agreement with 
the maſter to ſerve him till Micbaelmas following, 1775, and went 
into his ſervice that evening, being the evening of the ſaid Mi- 
chaelmas day 1774 3 and continued therein for three months. 
That pauper thought himſelf at liberty to. hire himfelf to any. 


other perſon as ſoon as he left his maſter's houſe; and ſhould have 
hired himſelf to any, perſon, who would have given him the 


wages he aſked of his maſter. 


* 


having been continued during every day of the whole year, the 


pauper muſt be conſidered as having ſerved for a year within the 


meaning of Stat. 3 W. & M. c. 11. and 8 & 9 V. 3. c. 30.; and 
he inſiſted upon the caſe of [a] The King v. The Inhabitants of 
Fifebead Magdalen, as in point. | "HL 
Lord Mansjeld, calling upon the other fide ; Mansfield, Dun- 
aing and Kerby, in ſupport of the rule to quaſh the orders, contended, 
that this caſe differed from that of -Fifehead; for that there the 
pauper had left part of his clothes, (his ſhirt,) behind at his maſ- 
ter's ; and that the ſervice might be well conſidered as continuing; 
_ while the pavper went home for that advice, which he: received 
from his father. But that in this caſe the ſeparation. of the 
parties,, though ſhort indeed, was complete and. perfect ; that if, 
after an interruption of three hours, the relation between maſter 
and ſervant could be conſidered ' as continuing, there certainly 
could be no reaſon, as there was certainly no provilion of any 
{tatute, to prevent its being holden as ſubſiſting and uninterrupted 
at the end of three days. That, the diſſolution of the contract 
being ſo complete without a pretence of fraud, no ſettlement could 
be gained under ſuch a ſervice; even if the court would connect 
two ſervices, contrary to the true ſenſe. and. ſpirit. of the ſtatutes 


— n — .. 
— AER . 9 * * __ — — * — 


[4] Burr. Settl. Caf. 116. M. 11 G. 2. 1737, 


3 K. 


awrence ſhewed cauſe in ſupport of. theſe orders; the ſervice 


1 4 


1777. 
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6 ͥ ur Hilary Term 17 Geo. 3. 
„ 3. M. e. 11. and 989 N. z. e. zo. and the repeated de- 

chrations 7 diſfatisfa@ion from time to time by ſo many of the 
judges. [ LSE IF Ne 4 ee 1 145 
: 15 125 Mansfeld There is not the difference of an iota be- 
tween this caſe and that of Fißſebead; and every argument uſed there 
would apply in the prefent. It is ſaid there, as here, that the 
pauper left his maſter's ſervice, received his wages, and was abſent 
ſome time. He might have hired himſelf with any other maſter 
during his abſence. Upon his return he does not agree to conti- 
nue the o ſervice, but makes à new contract for more wages. 

There was therefore a compleat abandonment and diſcontinuance. 
The ground, on which the court went in that cafe, and which 
n holds equally in the preſent, was, that the law, will not make a 
| fraction of a day: and the reafon and juſtice of the caſe is with the 
ſettlement, As to the interruption and diſcontinuance, Chapple 
juſtice obſerved. very properly in the Fifebead caſe, that upon 
every new contract there is a ſort of a difcontinuance: and that the 
law of connecting two hirings within the year, which was now' fet- 
tled, could not have been ſupported, where the firſt period was ſuf. 
fered to elapſe before the ſecond contract was made, [5] if this 
were otherwiſe. 9 3 5 33333 
Aſton, Willes, and Aſbbunſt, Jaſtices, concurring. 


Rule diſeharged, and both 
orders affirmed. 


„ i — — —_— ——— — 


[a] Ld. Ch. J, Raymond and Page ]. in The King v. The Inhabitants of PART 
Foley, 144. and doh as ſaid by Lee, Ch. J. in the Fifehead caſe, N 
[5] And ſuch are all the caſes eited in Bury. 1 


Vide Rex v. the Inhabitants of Under Barrow and Bradley Field, H 20 G. 3. 1780, Pot, 


Rex v. Inhabitants of Hemlington. 


WO juſtices [e] made an order upon the townſhip of Darling- 

ton in the county of Durham, to pay a weekly ſum towards 
the maintenance of two baſtard. children under ſeven years of age, 
brought by their mother to the townſhip of Hemlington in the 


Saturday 
February 8. 


_—— * — — —— „ 


le] This act does not require more than one juſtice, Yide 3 W. c. 11. ed. 11. It is the 
fat. 18 Elix. c. 3. which provides for the puniſbment of the mother and reputed father, as 
well as for the relief of the pariſh againſt them, that requires the authority of two magiſtratesa. 


3 county 


county of Turi, the place of their mother's legal ſettlement; their 177%. 
own being at Darlington. The ſeſſions, on appeal, diſcharge this MG 
order, and ſtate a caſe to the following effect. 8 
The caſe found, that Eleanor Guy, and Mary her daughter, a ing N i 
| baſtard, born at Hemlington, went, under a certificate from Hem- mother for 
lington; dated July 11th, 1772, to reſide in Darlington: and that, as 
during her teſidence under that certificate, Eleanor was delivered * 


ferent ſettle- 
of [Ann and W. ulham, two other baſtard children. b ment, muſt 
That on the 11th of September 1775, Darlington, by an order of ER, this 
two juſtices, removed Eleanor the mother and her daughter Mary parith, in 
to Hemlington; and that Eleanor, the mother, carried with her Ann l bs - 
and William, her two other children, though not named in the or- 7 
der of removal, as nurſe children to Darlington. | 
The caſe then proceeded to ſtate at large the fats contained in 


the following order of two juſtices. 


Dy WI ER EAS Fonathan Daviſon, Eſquire, one of 
to wit. J. his Majeſty's juſtices of the peace for the 
ſaid county did, on the complaint of the churchwarden and over- 
ſeer of the poor of Hemlington, in the county of York, iflue à ſum- 
mons under his hand and ſeal, dated the 11th day of October in- 

ſtant, and direRed to the churchwardens and overſeers of the poor 
of the townſhip of Darlington, in the ſaid county of Durbam, 
thereby requiring them or ſome of them to appear before him and 
ſuch other of his Majeſty's juſtices of the peace for the faid county 
of Durham, as ſhould be at the townhouſe in Szockton, in the ſame 
county, this day at eleven o'clock in the forenoon of this day, to 
ſhew cauſe why an order ſhould not be then and there made, for 
the payment by the ſame churchwardens and overſeers, of a weekly 
ſum to the ſaid churchwarden and overſeer of Hemlington, for the 
maintenance of Ann Guy and William Guy, baſtards, born in the ſaid 
townſhip of Darlington, and then refident in the ſaid townſhip of 
Hemlington, as nurſe children with their mother Eleanor Guy. And 
whereas, the ſaid ſummons was duly ſerved on the ſaid churchwar- 
dens and overſeers of Darlington, or ſome of them, but they or any 
of them have not appeared in purſuance thereof : And whereas, the 
faid Eleanor Guy, in and by her voluntary examination taken in 
writing and upon oath this day by and before George Sutton, 
— Eſquire, and Ralph Ord, Eſquire, two of the ſaid juſtices, hath 
declared that ſhe was delivered of the ſaid Ann Guy and William 
Guy in the ſaid townſhip of Darlington, who were both born 
5 | | baſtards, 
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baſtards, and are now of the ſeveral ages following, to wit, the ſaid 


Ann Guy, of the age of four years or thereabouts, and the ſaid Vu. 
liam Guy, of the age of one year and an half or thereabouts ; that 


they are now chargeable to the townſhip of Hemlington aforeſaid, 
and that ſhe is not willing to part with them until they reſpec- 


tively attain the age of ſeven years. Now in oonſideration thereof, 
and on the complaint of the ſaid churchwarden and overſeer of 
Hemlington, We do hereby order the ſaid churchwardens and over- 
ſeers of Darlington, or ſome of them to pay to the ſaid church- 
warden and overſeer of Hemlington, the ſum of two ſhillings weekly 
and every week, for and towards the ſupport and maintenance of 

the ſaid Ann Guy and William Guy, until they ſhall be ordered ac- 
cording to law to forbear the ſaid allowance or otherwiſe. Given 
under our hands and ſeals at Srockton aforeſaid, the 25th day of 


October, 1775. Rahb Ord 
a rd, 
G. Sutton. 


The Caſe then proceeded to flate— 


That the churchwardens and overſeers of Darlington were duly | 
ſerved with the ſaid order, but refuſed to obey the ſame; and there- 
upon appealed to this court, at this ſeſſions, (January 10, 1776,) 


againſt the ſaid order. And the counſel on both fides having 


waived all defects [a] (if any) in the form and manner of making 
the ſaid order for maintenance, the following queſtion only was 
ſubmitted to the conſideration and judgment of this court, vzz. 

Whether the churchwardens and overſeers of the poor of the 
townſhip of Dar/ington are obliged or compellable to pay to the 


8 EEE 
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[4] It is ſomewhat ſingular that the want of juriſdiction in the court of quarter ſeſſions, no 
appeal having by any ſtatute been given in the caſe of relief ef poor perſons by an order of a 
Juſtice of peace, ſhould have paſſed unnoticed at the bar in this caſe as well as that of the King 
. the Inhabitants of North Shields, H. 20 G. 3.: eſpecially as this defect had not only b:en 
pointed out in M. 11 G. 3. 1770. by Mr. Chambers arguendo in the caſe of The King v. Winſhip 
and Grunwell, guod wide in the Notes Poft; but alſo appeared by clear legal inference from the 
caſe of The King v. Carliſle, M. 7 G. 3. Burn's Juft. 3.617. Ed. 1785. in which, had an 
appeal lain, the order appealed from muſt have been concluſive upon the indictment for not 
obeying it. Yide The King v. the Inhabitants of North Shields, Poſt. | : 

1 he ſame overſight alſo happened in the caſe of the King v. Woodſterton, M. 6 G. 2. 2. Bar- 
nard. 207. 247. This caſe is alfo reported in 1 S Caſes p. 199. under the name of The King 
v. Tie inhabitants of Meolſtanton, county of Stafford, In both reports it is ſtated as the caſe of 
an Appeal to the court of quarter ſeſſions; and, though neither of theſe reports are in much 
Tepute, yet as they concur, they may together be conſidered of - ſufficient authority to eſtabliſh 
ſuch a fact as this, | 


4 churchwarden 


Hilary Term 15 Geo. 3. 


dren at, and are maintained at the expence of the towuſhip of Hem- 


lington, ſhe refuſing to part with them ſo that they be removed to 
ereneeeenn nns | 


. 


Darlington? 11 5 e 137 N. e 
Davenport ſhew¾ed cauſe in ſupport of the order of ſeſſions; and 
ſaid, that the natural and legal right of a parent to take children 
under the age of nurture, wherever they might be ſettled, along with 
her wherever ſhe might go, was: unqueſtionable: that, as to the 

ueſtion before the court, which was, by what pariſh ſuch children 


„ 4 


uring ſuch reſidence : were to he maintained, the cases of [2] Wang 


ford and Brandon, [ö] the King v. the Inhabitants of S7. ' Giles's in 
the Fields, and [e] Shermanbury v. Bolney, which would be conſi- 


dered as having eſtabliſhed, that they muſt, during their reſidence 


with their mother in a pariſh' not their own, be maintained at the 
expence of their own, were all determined, when the court had in 
view a very different inquiry; and not, as here, the maintenance, 
but the ſertlement of the pauper: that Dr. Burn [d] was decidedly 
of opinion that they ought to be maintained by their mother's 
pariſh; from which the law will not permit them to be removed: 
that if juſtices have aſſumed the power of apportioning expences 
between pariſhes in the caſe of baſtard children, it is cotitrary to 
the ſpirit and intention of fat. 18 Eliza. c. 3. 3 which gives them 
authority to charge the mother or reputed father in relief of the 
pariſh: that ſuch a practice in all caſes is contrary to law ; and that 
the inconvenience of ſettling minute and diſputable accounts for 
ſix or ſeven years together, between pariſhes at the two oppoſite 
extremities of the iſland, would be monſtrous and intolerable; that 
there are only two or three caſes, in which the power of apportion- 
ing is given to juſtices: 1. Where, from the inability of one pariſh 
it becomes neceſſary, in aid of their poor rate, to aſſeſs another. [e] 
2. Where removals and appeals are in ſeſſions adjudged vexaticus 
and frivolous, [V] or where upon the removing of 4 certificated 


h b | 12887 1 * 3 Tannen 5 ——ů 
a Carth. 449. E. 10 W. 3. 1 L. R m. F Salk. 3. 4 5 55 — 5 * 3 
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4] Vol. 3. 315. Edit. 11th. And ſo in all parts of the earlier editions of his work, that 

touch this ſubject, Vol. 1. 206. Vol. 3» 305. 502. Edit. 113th, | 7 317 
IF18 &9 W. 3. c. 30. ſet, 3. 9G. 8 ſect. 9. 


* 


perſon 


church warden and overſcer of the poor of the townſhip of Heniling-" 


ton, any money or other thing” for or towards the relief or main- 
tenance of the faid Ann and William, the biftard children of 
Eleanor Guy, whilſt they remain with their mother as nurſe chil- 
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perſon the reaſonable charges af the maintgnange and removal « are 
allowed by a magiſtrate.[a] That the preſent caſe was no one of 
theſe. 'F hat churchwardens and overſeers are not authorized to 
relieve paupets not refident in their pariſhes; except in the caſe of 
certificated perſons, [4] gr ſuch. ag are. in. the warkhouſe. [e] That, 
as the caſe of Id] Sheffreth and Walks had ſettled, that the mother 


may retain her baſtard children under ſeyen years of age. . bough 
ſettled in. another pariſh, it would. be, much more. expedient, that 
ep y. ſhould: be gehe as caſual poor in the pariſh, in vi AR ik. 
e mother cho muſt neeeffacily remain; and that. this calc. 
warranted. that 3 and the Frack er that bad. obtained under 
the 1 of Dr. Barn. 
allace, in pe 80 the rule to quaſh. the. order; All that the 
caſe, fa 78, is, that the mother ſhall nat be ſeparated from hen children. | 
Lord Mansfield (ſtopping Mr. Wallace})—And, if more, it 
Would be a lingle authority; whereas: there are {everal againſt it, in 
which the point is ſettled. The King v. Saxmundbam, le Forks | 
oy. cited in Bott, 284. 18, expreſaly in point; and the King v. 
the ae of $4. Giles's, n Burr. recognizes: the fame doc 
trine. 
Aan, ] dies- dhe, the, child, be. legitimate. or. vot, 
does not at a vary. t 97875 The principle i is the ſame; and the 


173 


authorit 2 0 lays 8 80 if a Baſtard.” 1 1775 1 
Fi ARG, bab ie, be fame opinion. F-24973 239 
moi i i Rule abſolute. «vl 
eee eee Orlen of ſeſſions quaſhed, and 
breiginal order affirmed. 


Wn point i. ago 685 decideg; i in. the, caſe of Simpſon, & 4 

4.25 I 10 222 Dougl. To. The queſtion, by 
m an $I * Hd ettled.in one. pariſh and living with, it's mo- 
ther in another, qught to be, maintained, was, before, the court in 
Tr. 8.77. 3. in the caſe of the King v. To iii 1 en | 
ing/on. Gon. 380, W boy eas [ef unde ded. 


a] 36. 2 e. 29. ſect. . 

b 5 K 9 W. 3. c. 30, ſect. 1. 
c] 9 G. c. 7. ſect. 4. py | 

4] Seſ. Caf. Vol. 2. 89. Burn. Vol. 3, 1 Edit: 1785. Du. 8 cher caſe 


of 1. aftard child: a fact, which the caſe 2 ſtates not to lun Nen OY To 
or 
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Rex v. Inhabitants of Brampton. J, 


Vo O juſtices: remove Hannab Wright from the pariſh of Mad fervant 
11 Abover in the county of Derby to the Pariſh of Brampton e ee 
in the ſame county. The ſeſſions, on appeal, confirm the order, before the 
and ſtate the following oa s?sꝛ ud 1 5 
The pauper being legally ſettled at Brampton, hired herſelf to ich child. 
one Mr. Long ſdon of Eyam for a year, and ſerved under that hiring though her 
till within three weed abe end of the year 3 whrn ber maſter difco= mon ages 
vering ber to be uitbh child, turned ber auay, and paid ber her year's — no fot-- 
wages, and half a crown over; whereupon: ſhe went home to her dement. 
father's at Aſbover, from whence ſhe was removed as above ſtated. 
The pauper on her examination in coutt ſaid, ſhe was willing to 
have ſtaid her year out, if ſhe might; but that it way ndt material 
to her whether! ſhe! ſtaid or went, as ſhe had received her whole 
year's wages ; and that ſhe was not half gone with child when ſhe 
left her ſervioe; and hoped ſhe could have done the work of Her 
place to the end of the ear. fs. 904 388 4. enn ed: Fo 
: - Dunning and Bulgay ſhewed cauſe in: ſupport of theſe. orders; 
: Dunning; The queſtion: is, was this contract diſſolved before 
the end of the year 7 Fhis depends upon the fact, whether the 
maſter has acted either: arbitracily or fraudulently? For a maſter, I 
upon juſt and reaſonable cauſe, may diſcharge his fervant; and there 
can be no doubt but that a criminal conduct, like the preſent, 
amounts to a reaſonable cauſe. Though it has been ſaid in Ia] the 
King v. the Inhabitants of Afzr/borongh,' cited in Yiner's ridge. 
ment, Tit. Removal C. That a maid-ſervant, got with child, can't 
be removed ftom her ſervice.” [] This can only mean removed 
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[5] Dunning cited. this caſe from Bott 266 f adding from thence ** This is however good 
cauſe to diſcharge het of her ſerviee ; and, after her maſter bas diſcharged her, the A be 
removed, &c This paſfage Mr. Bott cites from Rex v. Marlborough, Vin. Tit. Removal, 459: 

but the authority in Vin. which is cited from 12 Mod. 403. goes no farther than is ſtated 
above, There is indeed a marginal note in Vin. cited from Shaw's Pariſ Law; P. 241. 
That in ſuch caſe a Fray upon complaint of the maſter may- diſcharge her ; but nothing is 
ſaid in the page cited from Vin. or in 12 Mod. from Which it can even be inferred; that there 
is any authority in & after /o to diſtharge, The above citation from Shaw I find in P. 242. 
of his zd edition 1736: Tit. Workhouſes, e. 58. / 22. It appears to be an obſervation of 
his own, I do not find it in his two laſt editions of 1757 and 1763. In che cafe of Apprentices 
Dr. Burn ſays expreſsly, that ** the maſter nity not f his «wn accord  diſchatge his appren- 
tice, but may proceed under one of two ſtatutes. Vol. 1. p. 72. Edit. 1785- 
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Hilary Terme 17 Geo. 3. 


by the pariſh officers before the con traci is diſſolyed; but this miſcon- 
duct is a good reaſon for the maſter to diſſolve it; and there can 


then be no objection to the removal by the pariſh officers. 


Balguy. It has been ſaid, that there ought to have been an ap- 


plication to'a magiſtrate to'diſcharge the ſervant; bit, in the firſt 


place, this is not the caſe of a ſervant) in huſbandry, and therefore 
a juſtice of peace has no juriſdiction to diſcharge: or, if he had, 
it was in this caſe unneceſſary, as the ſervant conſented; and the 


inter poſition of a juſtice could be only neceſſary, in caſes where 
the parties were not agreed. The payment of the whole year's 
wWages has been alſo inſiſted upon; and that this payment could not 


As to the fact found, That the pauper hoped 


have been made on any other idea, than that of the contract conti- 
nuing to the end of the year: but it has again and again been de- 
termined that a deduction of wages does not prove the contract 
diſſalved within the year: [a] Alon J. in the King v. the Inhabi- 
tants of Veſterleigb; and, if ſo, the full payment of them cannot 


prove the contract continued: to this the caſe of [4] the King v. the 


Inhabitants of Caſtlecburcb, and the King v. the Inhabitants of 
Godalmimg, H. 12 G. 1. cĩted in the above caſe; are fully in point. 
ſhe could have done 
her work, it is not her ability, but her criminal conduct, that 
muſt be the teſt ; or otherwiſe a maſter might be obliged to keep a 


woman in his houſe for many months under {theſe circumſtances, 


though he were a clergyman, or had a wife and daughters. The 
caſe of [e] the King v. the Inhabitants of Richmond is not appli- 
cable. It was the caſe of a marriage; ! and the maſter with good 
reaſon diſpenſed with a fortnight's ſervice; for the pauper's wife 
had ſtayed a fortnight beyond her year at the inſtance and for the 
accommodation of the maſ ter, „666 

Wallace and Wills, in ſupport of the rule to quaſh the orders: 
The ſtat. 5 Eliz. c. 4. extends to maid ſervants; and therefore at 
leaſt the intervention of a magiſtrate is neceſſary : without it, the 


contract could not legally be diflolved ; nor is there any authority to 


ſupport the contrary doctrine. But a magiſtrate could not in this 
caſe interfere, it not being the caſe of a ſervant in huſbandry; neither 


WF I 


— — 


[a] His words were! The only difference between this caſe (Weferleigh) and the King 
4, the Inhabitants of Goodne/fon in Burr. Settl. Caſ. 251. is the abatement of the wages; 
but there are ſeveral caſes where that has been held to ſignify nothing,” M. 14 G. 3. 1773. 

[5]. Burr, Settl. Caſ. 68. Mich. 9:G. 2. 17335. | Nee 

Le] Eaſt. 13 eo. 3. 1773. Burr. Settl. Caſ. 749% 
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is there even a dict um to ſupport ſuch a doctrine, except the marginal 
note in Viner, cited from Shaw; and that is but a looſe obſervation 
un ſupported by any authority. That on the contrary the caſe itſelf 
in Viner was expreſsly in point; that there was no pretence for the 
conſtruction ſuggeſted on the other fide; that the court muſt mean 
„ can't be removed till after the contract is diſſolved by a diſ- 
* charge: that the caſe affords nothing on which ſuch a con- 
jecture can be founded; but on the contrary ſays all not for 
e that be removed, but ſhall ſerve out ber tine: And ſince ſhe is not 
*« removable, &c.” ſo as to leave no ſolid foundation to ſupport the 
ſenſe contended for. Tis argued, that becauſe a deduction of 
wages does not vary the nature of the contract, the payment of 
them cannot vary it; but all the authorities ſay, that when the 
diſmiſſion of a ſervant is accompanied, as here, with the payment 
of the whole wages, it ſhall be confidered as a diſpenſation. of the 
remaining ſervice ; or in other words a conſtructive continuance of 
it to the end of the year. They denied the conſent of the pauper 
to diſſolve the contract; and inſiſted that the half crown beyond 
her wages muſt be conſidered as an equivalent for her board: and 
that the only object of the maſter was to defeat the ſettlement of 
the ſervant in his pariſh. ' N Nie ns att {2s 

Wills alſo cited the caſe of [a] the King v. the Inhabitants of 
Hanbury; where it was adjudged that, though the magiſtrate had 
allowed the diſcharge of the ſervant upon the complaint of the maſter, 
yet, becauſe this was an act of juriſdiction in the magiſtrate, which 
ought to be by order, and it was ſtated that no order was made, the 
court held that the contract was not diſſolved. And from hence, 
and from the circumſtance of its being ſaid: by the court That a 
s ſervant cannot be thus diſcharged againſt bis own conſent,” he in- 
ferred, that a maſter has not any ſuch; authority by law veſted in 
himſelf, He alſo inſiſted, that an unmarried woman by being with 


— 
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(a] Burr. Settl. Caf. 322. 26 & 27 G. 2. 1753. In the ſame caſe reported in Sayer 100. 
under the name of the King v. the Inhabitants of Tardebigg, the judgment of the court is 
{tated as expreſs and poſitive upon this ſubject. It was the caſe of a ſervant diſcharged for mar- 
rying a woman big with child. And by che court. It is very doubtful, whether, as the power 
given to a juſtice of the peace by 5 Eliz. c. 4. par. 5. of diſcharging a ſervant, is only given 
tor reaſonable cauſe, marriage is a reaſonable cauſe of diſcharge ; but if it be; as the juſtice of 
the peace made no order for the diſcharge of the pauper, the diſcharge by his maſter was ille- 
gat And it appears from the report in Burro<wv, fo. 324. that this point was made at the 


ar; Mr. Ingram inſiſting, that marriage made the contract voidable at the election of the 
maker, who might di/charge for this cauſe, | "TY : 
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RE Hilary Term 17 Geo. 3. 
1 245777. child is not guilty of any crime, or even miſdemeanour at eemmon 
— law: that all miſdemeanours are indiftable, which this is not. 
* That though it may be an offence cognizable in the eecleſiaſtical 
courts, yet, after the woman is brought to bed, it is not fo in the 
temporal courts, even by the proviſtons of any ſtatute, unleſs the 
child becomes chargeable; That the pauper was willing to ſtay, 
and the whole wages were paic. NI" 
Lord Mansfield. The ſtatute of 8 C 9 . 3. c. 30. is an 
explanatory law, and muſt not be carried beyond the words by con- 
ſtruction. [a] It declares that there muſt be a hiring for a'year, 
and a continuance for a year in that ſervice, to gain a ſettlement. 
With reſpect to the hiring, in conformity to the nature and object 
of the act, the court has been critical' and exact; but ſervice, from 
the nature of the thing, admits often of queſtions upon the circum- 
ſtances ; as whether the abſence was with leave, from ſiekneſs, &c. 
But theſe queſtions have always been brought to this point, whe- 
ther the contract was put an end to withjn-the year“ This cannot 
be done by the diſmiſſion of the ſervant without good and ſufficient 
cauſe. In'[4} the King v. Caſtlechureb there was a diſcontinuance 
by agreement, and the contract therefore determined. In ſuch 
caſe the payment of the full wages, which might be mere 'benevo- 
lence, could make no. difference, Phe Rer. then is, Is this 
contract diflolved within the year? The anſwer depends upon this; 
Has the maſter done right or wrong in diſcharging his ſervant for 
this cauſe? I think, he did net do wrong. The marginal note 
cited from Finer, whatever degree of authority it may be intitled 
to, is well warranted in prineiple. [e]). If the maſter agrees to the 
een eee contract's 
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a) Vide the words of Lord 'Hardwicke, Burr. Settl. Caf. fo. 69. 

6] Burr. Settl. Caf. 68, Mich. 9 Geo. 2. 17385. Hog 
( Whether the juriſdiction of juſtices of the peace extends to ſervants in general, or 
is confined to ſervants in huſbandry, or whether maſters in general may on reaſonable cauſe, by 
their own authority, diſcharge their ſervants, dots not ſeem to be fally- and abſolutely ſettled; 
both points at leaſt were. queſtiÞned in this caſe, All that ſeems eſtabliſhed by-this. caſe-is; 
that a maſter may, without the intervention of a magiſtrate, diſmiſs his ſervant: for moral turpi- 
tuae ; even though it be not ſuch, for which the jervant may be proſecuted at common law. 
Whether he may or not for any other ſpecies of. miſconduct or general miſbehaviour, though 
there are authorities to ſhew-that he cannot, ſeems, as I have ſaid, from. this: caſe, not to be 
fully and abſolutely ſettled. By the general practice throughout the kingdom, and particularly 
in large towns, this power, however warranted, is exereiſed by maſters, Certainly this queſ« 
tion has not of late years been brought before the court for argument, except in the caſe in 
_Burrow and Sayer, Ir. 27 G. 2. 1753; but at the Sittings at Weſtminſter 1773, it aroſe be- 
fore Lord Mansfield. A wet nurſe, retained for the year, was diſcharged by her miſtreſs, _ 

tendere 


4 


may diſcharge her.“ But he gives no reaſon.orauthority., And, I conceive, that till this or 
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contracts going on, the overſcers, tis true, ſhall not take her 
away, becauſe he is with child but ſhall the maſter * be 
„ ene e ee e e ee wh 4p een 


_ ed n 1 * 
* 
— 


* \ > — 9 


— 


tende red her her wages in proportion to the time ſhe had ſerved; this was refuſed, and the ac- 
tion Brought for the whale year. It was proved on behalf of the deſendant, that the plaintiff 
had been frequently inſolent to her miſtreſs, the defendant's wife; and was ſubject to violent 
fits of paſſion, in which ſhe. had ſeveral times frightened, and once awakened, her miſtreſs, 
while ſleeping, before her recovery. It was alſo proved that theſe fits of paſſion muſt be inju- 
rious to her milk; and it was inſiſted, that all theſe circumſtances amounted. to reaſonable 
caufe, and even created a neceſſity, of diſcharging the plaintiff, But per Lord Mangfield. 
No perſon can be judge in his own cauſe ; and this firſt principle could not be meant to be 
* qyerturned by any law or uſage whatſoever.” And though it was ſtated as the t uſage 
or practice in London, Weſtminfier, and the, environs, to diſmiſs: ſervants with a- month's 
r it was diſregarded by the court, and the plaintiff had a verdict for the whole year. 
E.V. Preſcott, . 1 115 ; 
But previous to J ſtat. of Eliz. this appears to have been the law; for under the authority 
of a caſe. in 19 H. 6. cited in Br. Abr. Tit. Labourers, p. 27. it is expreſsly laid down by 
him, „That the maſter cannot diſcharge his ſervant within the time, &. ung be agrees to it ; 
© no more than the ſervant can depart without the agreement of his maſter.” And ſo Dalton 
in his Juſtice, Tit. Labouxers, c.-58. p. $2. Edit. 16267. *The maſter cannot diſc his 
«« ſervant during his term, &c. without the agreement of. his ſervant and now by the'ſtat,. 5 
„ Eliz. 4. it muſt be for ſome reaſonable cauſe to be allowed, &c.” And it is ſo laid down 
in the reſolutions of the judges of aflizes 1633. inſerted in the later editions of Dalton, Tit. 
Poor, c. 73. p. 173. Edit. 1747. qu. 22. Whether a juſtice: of peace may diſcharge a ſer- 
vant, being with child, from her ſervice, allowing that as a reaſonable cauſe that ſhe is 
thereby made unable to do the ſervice, which otherwiſe ſhe might have done; and if he may 
* diſcharge her, whether that -pariſh ſhall provide for her, till her delivery, if ſhe cannot pro- 
vide for herſelf ;. and ſo alſo, if her time be expired before her delivery, Who ſhall provide 
for her after her time ended? 2 


Reſol. (a) If a woman, being with child, procure herſelf to be retained with a maſter / 


* who knoweth nothing thereof, this is a good cauſe. to.diſcharge her from her ſervice. And 
if ſhe be gotten with child during her ſervice, it is all one. But the mater in neither caſe 
*< /ball turn away. ſuch a ſervant of his own authority. But if her term be ended, or ſhe law- 
fully diſcharged, the maſter is not bound to provide for her; but it is a misfortune laid 
upon the pariſh, which they muſt bear, as in othex caſes of caſual impotency. wo 00 
By the reference to reaſonable cauſe in the above queſtion, it muſt, I conceive, have been in 
the caſe of a ſervant in huſbandry. ;. and ta this deſcription: of ſervants alone, this ſtatute has. 
been holden to apply, Mr. De Yall, I. 28 Car. 2. Sin T. Fones,. 47. 3. Keb. 626. 640. 642. 
S. C. Ryecreft's Cale: in the King vi Gately; M. 5 „3. 5 Med. 140. K. v. London, Pr. 3 
Ann. 2 Salk. 442. and K. v. Gregory, ib. 484. Dr. Burn indeed in Vol. 3. p. 410. Edit. 
1785. has ſaid, generally and without any: reference to the ſtatute, that if a maid ſervant 
** ſhall happen to be with child the maſter, if he pleaſes, may complain tq a juſtice of the 
peace, that the ſervant is leſs able to perform the ſervice; a 5 the juſtice (if he ſees cauſa) 
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fa] The authority of theſe, reſolutions, ſeems to have been brought in queſtion. principally by 
their having been inſiſted upon as the opinion of all tho edges. appear from Bellen 
Julice, Tit. Poor, c. 73. p. 231, Edit. 1225. to have been, unqueſtionably the opinion of 
Heath, Ch. J. and from the caſe of the. K. v. Fairfax, Carth, 94. Comb. 164. 1. Show. 76. 
and 3. Med, 270, 221. S. C. the weight of evidence is in their favour, as having, been recog- 
niſed by all the judges; or at moſt with a fingle exception, | 
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ſome of the ſtatutes have been conſidered as extending to every denomination of ſervants, ſuch 
authority does not exiſt in the magiſtrate. ' That this ſtatute is in this ſpect deficient, is ſtated 


by Dr. Burn himſelf. Vol. 4. p.'16r. and in the ſame page the inclines to think, that the ge- 


neral words in 20 C. 2, c. ig. 1. Servants in huſbandry, who ſhall be hired for 
one year or longer, or artificers, &c. potters and other labourers employed for any certain time or 


in any other manner, &c.”” ought not to bE univerſally extended; and ſeems to entertain little. 


doubt but that the conſtruction of the word Labourers”” ought to be reſtrifted to labourers 
of the claſs and denomination before enumerated. If then this is to be taken as the true con- 
ſtruction of the word Labourers”” in this act, I conceive that the words, for any certain 
<< time or in any other manner, are merely oppoſed” to the words in the preceding branch of 
the ſame ſection <* for'one year or longer; and mean only to deſcribe hirings either for ſome 
definite period leſs than a year, or conditional hirings and hirings for leſs than a year, under 
thoſe looſe indefinite 'engagements made under the caftom of many of the particular trades 
enumerated in the act: neither is it eaſy to ſuggeſt, why the legiſlature ſhould by particular 
acts interpoſe on behalf of agriculture and particular manufactures, if the ſame remedigs were 
open to all deſcriptions of - perſons and in every occupation under the general law. At the 
ſame time it may be proper to add, that Dr. Barn in Vol. 1. p. y. produces adjudicatioffs 
upon this very act with reſpect to apprentices, viz, The King v. Collingbourn,' and angther 
caſe therein cited, M. 12 G. Lord Raymend, 1410; 1 Str. 663.' S. C. which he ſays, con- 


trary to former refolutions, v. The K. v. Gately, M. 7 V. z. Cartb 366. 5 Mo 138. 5. 
C. and the Q. v. Furagſe, Mich. 1713. Caf, of Settlement, No. 29., ſeems to extend the 
equity of the act to other trades not mentioned in the ſtatute; but theſe caſes appear upon 


principle to be irreconcileable with the adjudications upon this act with reſpect to ſervants ; 
and feem hardly to conſiſt with a ſubſequent ſtat, 20 G. 2. c. 19. ed., 3,3 which 


ves a power 

to two. juſtices to diſcharge” /uch apprentices, upon whoſe binding no larger ſum Ga Was 
paid without taking any notice of this ſtatute; which regulations, as Dr. Burn upon the ſame 
ground of reaſoning ix Tit. Servants, Vol. 4. p. 163. obſerves, © if this ſtatute had 
0 poſed to extend to them, would have been ſuperfluous and impertinent,”” 
It is alſo remarkable, that the very phraſe and wording of the ſtat. 5 Eliz. c. 4. eck. 5. 
which if it were holden to extend to ſervants in general, and were to be read as ſome writers 


give it, would determine this point, is ſtated by different writers and different editors of the 


ſtatutes in terms directly contradictory. By ſome editors of the ſtatutes, as Keble, Bill and the | 


executrix of Nenucemb, King's printers, and the afligns of Richard and Edward Athins, 
Eſquires, in 1706, and Serjeant Hawking, it is given thus: No perſon, which ſhall retain 
« any ſervant, ſhall put away his ſaid ſervant, unleſs it be for ſome reaſonable or fufficicyt 


e cauſe or matter, or be allowed before one juſtice.” This reading, if the true one, gives an ; 
authority to the maſter of ſervants in huſbandry at leaſt, to diſcharge them on ſufficient cauſe”; 


and in the caſe of the King v. the Inhabitants of Harbury, Burr. Settl. Caſ. fo. 324. it is 
ſtated by Mr Ingram arguendo and not contradicted, that the ſtatute runs in the disjunctive! 
on the contrary by other editors, as Raftell, Pultom, Cay, Pickering, and Ruff head, and by Mr. 
Dalton in his Juſtice, it is thus read: Unleſs for ſome reaſonable, &c. cauſe ro be allowed 


4 þefore one Juſtice,” This reading, in caſes of huſbandry at leaſt, confines the power of 


n ſervants to the magiſtrate : and the general tenor of the act ſeems to ſupport this 
reading ; for „ef. 8. which inflicts a penalty on the maſter, who puts away his ſeryant, &c. 
follows in all the editions the reading adopted by the later editors; ſetting out, in the very 
words of /e. 5. the neceſſity of an allowance by a magiſtrate to protect the maſter, and not 
referring at all to any other branch of that ſection; which, had it run in the disjunctive, would 
have bcen neceſſary, and therefore would moſt probably have been done : and the next ſection 
of the ſtatute, which inflicts penalties on the ſervants that depart from their ſervice, &ec.'runs 
in the ſame manner. The circumſtance alſo of the diſcharge of apprentices not being left 


| under 
3 | 


. mores ; and in a family, where there ate young perſons, both ſcan- 
MO Td. 8 e e Megs dalous 


been ſup- 


Hilary Term 17 Geo. 3. 


purged (which is an improper g hin 
the receiving only explains and ſhews the nature of the abſence ; 
the conſequence of it indeed is, that ſuch reception muſt gene- 
rally be confidered as amounting to a diſpenſation, and thereby 
ſubjects the maſter to the payment of the whole wages. But the 
effect of a poſitive act of the maſter, i. e. the diſmiſſibn pf his ſer- 
vant under a ctiminal charge, ſhall never be done away by an im- 
plication arifing from the payment of his whole wages. | 

 Willes, Juſtice. This caſe differs from that of the King v. the In- 
habitants of Richmond; nor is it like that of the King v. the In- 
habitants of ip, in Stra, 423. where the cauſe of the diſcharge 
of the ſervant by the maſter was not reaſonable. Here, if the 


maſter had daughters, if would not be fit that he ſhould keep ſuch 


a ſervant; though I think he could not avail himſelf of the au- 


thority of a magiſtrate ; the juriſdiction of the juſtices being [a] 


confined to caſes in huſbandry. 


STE: 4%, 


+ |» Aftburſt, J. of ſame opinion! iT 


Aſton, J. was abſent. 


Biule diſcharged, and both 
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under this act to the diſcretion of the maſter, but to the judgment of the magiſtrate, drang 
as the 


confirms the laſt reading. It was thought the more neceſſary to enlarge upon this point, 
ſame diſagreement is to be found in the common books upon the ſubject; Dr. Burn havin 


adopted the laſt reading, Vol. 4. p. 127. Edit. 1785; and Mr. Bott having followed the 415 | 2 855 
g in the disjunctive. Extracts of Statutes prefixed to his Deciſions upon the Poor Laws, N it 
| " | y . $I | * 3 - 


p- 11. Edit, 1773. 
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dalous and dangerous. Where a ſetvant's abſence is ſaid to be 1777. 
expreſſion) by receiving him again,. 
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Friday Rex D. Inhabitants of St. Lawrence Jewry, London. 


Apr 18. 83 

N . g 1 ' | 1 
An appeal SINGLE magiſtrate, the Lord Mayor of London, 
* granted a warrant for paſſing Elizabeth Shilling ford, wife 
pre gg . of Richard Sbillingford, and her three children, appre- 
gainſt a va- hended as vagrants in the pariſh of Str. Lawrence, Jewry, 


grant pab- in the city of London, to the pariſh of Edgeware in the county of 
does in the Middleſex. The ſeſſions, on appeal, quaſh this warrant.” . 
caſe of a fo- Dunning now moved to quaſh the order of ſeſſions ; and infiſted 
reigner ſent | 2 * | 74 
under a falſe that an appeal lay only againſt an order of removal under the hands 
examination, and ſeals of two juſtices; and not againſt a paſs warrant made by 
i undecided. à ſingle magiſtrate. 1 1 3 
Wedneſday Howortb ſhewed cauſe in ſupport of the order; and inſiſted, that 
Aſril az. there may be a caſe, in which ſuch appeal would lie; as where a 
foreigner, taken in an act of vagrancy, ſhould, upon a falſe exami- 

nation, be removed to a pariſh to which there was no pretence that 

he belonged : that this pariſh might in ſuch caſe appeal, and would 

be entitled to relief againſt the fraud : that therefore the wards 

e perſons aggrieved” in the 26th ſection of fat. 17. G. 2. c. . 

were meant to give an appeal to pariſhes, and not merely to 

the vagrant himſelf, according to the authority, of the ry od | 

N | 17455 14] tac 
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n Eater Term 1 


7 Geo. 1 


Ta] the King! v. the Inhabitants of OT That the gtound 


of the appeal does not here appear; [4] and that a PR who 
oy no ſettlement in England, may be pailed. _ 


Alon, "Juſtice. They appear here to us to Nan and that thie ; 


| pariſh of Edgeware, to which they were paſſed, ſent them back 
again. This the pariſh had no right to do, but by order of two 
juſtices, ſect. 11. and he cited the caſe of [e] the King v. the 
Inhabitants of Upmerden, where Lee Ch. J. ſays, that the paſs is 


only intended #0 prevent the vagrancy. That if the examination 


is falſe, the vagrant may under ſect. 4. be puniſhed. If from 
thence, or otherwiſe, the pariſh; to which hel is removed, can diſ. 
cover the place of his legal ſettlement, they may in 7; BE courſe 
remove him by an order of two juſtices. ' Weg Lad 
-» Afton and Aſhhurſt, Juſtices. The caſe of the. King v. Ring- 


would, in which it was decided, that an appeal Will not lie to a va- 


grant paſs, muſt govern this. But they ſaid, they did not give any 


opinion how it might be, if a vagrant appealed againſt ſuch a paſs; 


or if the perſon, ſent by ſuch paſs were a 3 as ſtated at a 9 


* 


oy: and had gained no tenticinent i it 18 eee 
| Lord Mansfield and | Wilks, 1. were abſent. 8 
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[oY Tr. 16 G. 3. 1776. Vin Settl. Cal. 840 
[5] The form of the return was: And Pack the Mick SRI &c. exhibited Heir 


«be 


— — 
* 


1 and appeal againſt the ſaid order or paſs-warrant, _— the ſame came on this $ ay to 
eard, &c.” 


le] * 16 G. 2. 1743. Burr. Seed. Caſ. fo. 219. Bott, * 244. 
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is Rex v. Inhabitants of Syderſtone © cum Bermer, | 


TFT 


W 0 . remove Charles Dawſon and Elizabeth his 
wife, from. the pariſh of Binbam in the county of Nor- 


Folk, to the pariſh of Syderſtone cum Bermer in the ſame county. 


The ſeſſions, on . confirm the order. and . the follow - 
ing caſe: 


— * 


N ; 


52 e Ie That 


| Weluſtay 


* 30. 


2 4 f . 17 1 6 


| BY . a 1 r | | Th 8 | 2 . 
ww _- Eaſter Term 17 Geo. 3. 
— 4 s | 


* s 
177 7. That Charles Dawſon,: being legally hired, lived with Mr. Ea. 
wand ward Glover at Sydenſtone in Nonfolb, as a ſervant in huſbandry, 
n from Micbaelmas day 1769, until Micbaelmat day 1770. On Old 
day of one Micbaelmas day 1771, one James Carrington, of Milebam in Nor- 
2 1 e 49 folk, farmer, came to the Unicorn in Milebam, and aſked Dawſon; 
796% and ſer- if he would live with him, and upon wlat terms. Daun aiked 
vice under it, eight guineas, which Carrington refuted to give; but offered him 
gives a ſettle- ſix pounds, which Dawſon. refuſed: to accept. Upon this they 
parted. On the neut day (being the eleventh” of October 1771) | 
between two or three o'clock in the afternoon, Carrington and 
Dawſon were together at the Royal: Out in Milcbam ; when Gar- 
rington aſked him, whether he would take the wages he had offer - 
ed, which Dawſon again refuſed. + But, after ſome. converſation, 
Dawſon let himſelf to Carrington, as a' ſervant in huſbandry, until 
95 the Michaelmas following, for ſeven pounds wages: and Dawſon 
- eentered Carring#on's ſervice on. the eventing: of: that day, being the © 
eleventh of October, and ſtayed in his ſervice untilitbe tenth: Oc. 


N. | tober following, being Michaelmas day 1772. On that day; Car- 


rington not having finiſhed harveſt, aſked: Dauſon to ſtay! and help 
him up with his harveſt; and, though he thought himſelf at li- 
berty to go, Daun did ſtay with ſaid Carrington until the next 
day, being the eleventh of October, at noon; and after he had 
dined, aſked ſaid Carrington for his wages: whereupon Carrington 
paid him the ſaid ſum; of ſeven pounds, and Dawſon quitted his 
ſervice, and did not aſk or receive any recompence for his additi- 
onal ſervice. On Sunday the 8th day of October 1775, Dawſon was 
in company, at Wighton, with one RobertiSihis, who was then 
employed as a labourer by Mr. Rix, a farmer at Binbum in Nor- 
folk. Sillis informed Dawſon, that Mr. Rix wanted a careful ſer- 
vant, and believed he could help him to the place. The pau- 
per told Sillis, that he might learn his character of a perſon pre- 
ſent (one William Cook) and Sillis, after making inquiry of Cook 
concerning his character, told Dawſon ; that if he would come to 
Binham on Michaelmas day, he would take care that he ſhould 
have the place. Dauſon according to his promiſe then made, went 
to Binham on Michaelmas day, being the tenth of October 1775, 
and enquired at Sillis's houſe, whether Mr. Nix was at home. .- 
lis told Dawſon, that Mr. Rix was gone to Norwich, but had de- 
fired that he {Dawſon} would ſtay till his return, Dawſon ac-. 
cordingly ſtaid at a publie houſe at Binbam that night, and went 
to ſee his father at Ya//ingham the next day; and returned to the 
F | lift 3 Rl | Cf 32" 30 
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public houſe at Binbam that night. On the eleventh of OZober 
1775, Mr. Pigge of Vaterden ſent for Dauſon to hire him. 
Dawſon ſent word to Mr. Pigge, that he ſhould wait for Mr, Rix's 
place; but that if Mr. Nix and he did not agree, he would wait 
on Mr. Pigge. Mr: Kix returned; home in the evening of the 
eleventh of October, and on the next morning, upon ſeeing Da- 
ſon, ſaid to him; ſo, you have ſtopt till my return: and after ſome 
converſation about wages ¶ Dauſon at firſt aſking nine guineas) he 
hired Dawſon' un TIL tbe Michaelmas following for eight” guineas ; 
and Dauſon told the ſaid Rix, that he expected his ſervice would 
expire at the Michaelmas then next; whereupon-Rzx.. ſaid, with 
all my heart, ſo long as you have ſtopt, it makes no difference; 
as I have not often a ſervant who ſtays with me ſo ſhort a time as 
a year. Dawſon ſtayed in the ſervice of ſaid Rix at Binbam, until 
Michaelmas laſt, when he married. In the coupfe of the examina- 
tion, Dawſon was aſked whether Sillit was uſually employed to hire 


ſervants for Mr. Rix; to Which Daw/on anſwered, he did not 
know he was. | | 7 a 


| Davenpert ſhewed cauſe in ſupport of theſe orders; and inſiſted, 
that, though there was a converſation on the tenth, between the f 
pauper and his maſter, yet, as it was not brought to any point, as it | . 
did not produce a hiring, and as there was not at that time the _ | - 
lighteſt reference to any future treaty, the agreement entered into | = 


on the next day, the eleventh, could not poſſibly be connected with 
it; and conſequently that the hiring on the eleventh, till Old Mi- | =_ 
chaelmas day, which was on the tenth, could not amount to a hiring 1 
for a year. That the law did not allow of ſuch a thing as a retro- 
ſpective hiring: [a] that as refinements upon theſe points have | 
produced infinity of queſtions and difficulties, the ſafeſt way is to _ 
adhere ſtrictly ta the words of the Act of Parliament: that the 13 N 
only inſtance in which the court haye departed from this rule, wass 
in the caſe of [e] the King v. the Inhabitants of Naveſtock; 
where, upon a ſimilar hiring, the court were influenced by the ge- 


. l 
neral cuſtom and uſage of the country at a public ſtatute fair; 1 —— 
and, from a conſideration that all ſervants in that part of the coun- . _ 
try muſt otherwiſe be deprived of their ſettlements, were induced 855 1 
a Ia]! Vid. Rex v. the Inhabitants of Ilan, Mich, 25 G. 700 1751. Burr. Settl. Ca. 54 1 3 

[5] Mich. 13 G. 3. 1772, Burr, Settl. Caf. 719, : 1 
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. .[, to decide, that ir FP fo be 10 Areteb to e this as a 


iring from Michaelmas to Michaelmas : but that here, whers the 


l between the parties was private and at home, where no 
cuſtom was ſtated, and of courſe no body or number of perſons 

could be affected, the individual ought rather to take the conſe- 
quences of his on ignorance or overſight,” rather than a maxim, 


adopted for the purpoſe of ana} litigation, | and now eſta- 


bliſhed, ſhould be overturned.. N 
Tord Mangfeld, (without hearing the other fide), To be ſure 
there muſt be a hiring for a year; and this is one. Though he 


were hired on the afternoon of the eleventh, yet we ſhall tay, that 


he was hired at twelve o'clock at night on the tenth : for it is ſet- 
tled, that the law will not allow a fraction of a day. He ſerved 
till the tenth that is a year, If a man is born on the tenth, he is 


of age on the ninth. 


Ae ed ibn "Juices, eoncurring, 
Aſhburſt, J. was abſent. 


: 


Rule ain a 
both Orders quaſhed. 
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(e] It is true, that no other ground of the EINE appears in Sir a Burrow's Re- 


241 ; but it was certainly argued, and the court alſo went, upon the ground of the hiring 
aving been till Michaelmas ; which they held to include that day. It is ſo ſtated by Mr, Bott 


in his report of this caſe, p. 386. Lord Mansfield. The word till, may or may not be ex- 
cluſive, according to the ſubject matter, How ſhall we conſtrue it here? The cuſtom is very 
material to explain it. A/fon, J. How has this word been underſtood ? Wiles, J. The cuſtom 

in ſuch a doubtful caſe as this muſt be called in aid.“ And in the King v. the Inhabitants 
of Harwood, Tr. 20 G. 3. 1780: Poſt. Buller, J. expreſsly ſays ; ** The queſtion in the King 


<< v. the Inhabitants of Nawefock was, whether, on a hiring, from the day after Michaehnas 


«« day till the next Michaelmas day, that day ſhould be holden excluſive or inclufive? The 
<< cuſtom is only material to explain the terms of a contract, when ambiguous.” This laſt 
cited authority has fully ſettled, that a hiring can in no caſe be retroſpective ; and that the 
ſuppoſed exception to the univerſality of this maxim aroſe from a partial view of the grounds 
of the judgement of the court in the caſe of the King v. the Inhabitants of Nawe/ock ; that 
the true ground of that decifion was, that the terms of the hiring imported a contract for that 


[f 


day on which the year expired: that that decifion derives alſo a further ' ſupport from the 


ground of the preſent caſe, which upon the principle that, there can be no fraction of a day, 


eſtabliſhes, that a hiring, from any part of the ſecond day of one year to the firſt day of t M | 
next, by analogy to the rule of law in other caſes, gives a ſettlement. But, where ſuch a num- 


ber of days intervene, as in the caſe of the King v. the Inhabitants of Harwood, as to prevent 


the principle of there being no fraction of a day, by analogy to the rule of law in other caſes, 


from applying; or where ſuch terms as will warrant a conſtruction of intent between the par- 


ues, are wanting, in ſuch caſe no cuſtom of * country ſhall Ro to controul the law and to 


give a retroſpect. 
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XKRex v. Inhabitants of Hoddeſdon. _ aturday - 
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| | Fr: May 10. 
wo juſtices remove Ann Hickley, from the pariſh of. Cheſ- , - 
bat in the county of Herts, to the hamlet of Hoddeſdon, in | 


the pariſh of Broxbowrn, in the ſame county. The ſeſſions, on 
appeal, confirm the order, and ſtate the following caſe : 


That the pauper five or fix days after Michae/mas day 1778, 4 retroſpee- 


went to-Hoddeſdon, to inquire after a place at Mr. Vrars's, but was „ill 1 4 
told by his filter, ſhe believed ſhe ſhould not keep a maid at all; afettlemen 
on which the pauper went back to Ch-/bunt ; but the carrier called 
on her the day following, and told her, the might come if Mr. 
| Pears and ſhe could agree. . She then went back, and ſaid about 
three weeks or a month upon liking, without any terms being 
talked of; when her aunt came, and let her fora whole year, at the 
wages of four pounds, to commence from the day ſhe firſt came to 
the ſervice. The pauper ſtaid till the day after Michaelmas day 
following, when her miſtreſs paid her the whole year's wages; and 
Me then quitted the. ſervice. with her own and maſter's conſent, and 
went back to Cheſhunt. On her examination ſhe declared, that 
till her aunt came to let her, no agreement of any ſort was made, 
and ſhe thought herſelf at liberty to go to. any other place, if one 
had offered; for that ſhe would not let herſelf till her aunt came: 
and ſhe alſo declared, that it was the day after New Michaelmas 
day when ſhe quitted the ſervice. Pauper on her croſs examina- 
tion ſaid, that her. maſter gave her warning, ber miſtreſs and ſhe 
having had ſome words: but ſhe told her, ſhe ſhould not go till her 
time was up; or, if ſhe did, the ſhould go without her wages, or 
ſerve her time in Bridewell : and that , Michaelmas day was on a 
Sunday, or ele the would then have paid her her wages, as ſhe ap- 
prehended ſhe would be obliged to pay them over again, if ſhe, paid 
her on a Sunday. The aunt confirmed the above facts; but de- 
clared, ſhe did not know whether it was the day after Old or New 
 Michaelmas, that the pauper came away. But pauper, being called up 
again, ſaid, it was New Michaelmas day, and that ſhe could not re- 
collect within a week, when her aunt came to let her. 
. Wallace was to have ſhewn cauſe in ſapport of theſe orders, but 
acknowledged that, after the-caſe of [a] the King v. the Inhabi- 


e M. 25 8. 2 1787, Burr. Settl. Caf. 304. And vide Rex b. the Inhabitants of El- 
lis eld, E. 17 G. Jo 1777. ante, P» 4» . "I" 0 3 * mY 
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18 tants of Lam, he could not maintain that a a retroſpeRtire hiring was 


er good A 
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| 7 "Rex v. Trbabirants of St. Mary Whirechapel; | Pe 


* 
9 


=WO juſtices r remove James 7. urner, Edirba 11 wife, 0 their 
child; from the pariſh of Portſea in the county of Hants, to 
the pariſh of St. Mary Whitechapel in the county of Middleſex. 


The ſeſſions, on appeal, confirm the order, and 1285 the enn 
caſe: 


anifceria That pauper having gained a ſettlement in the pariſh of St. 


his Majeſty's Mary Whitechapel, was afterwards rated, aſſeſſed and paid, to.the 


ſervice, 


es, 1 land- tax, in the pariſh of Portſea: That he reſided in the pariſh 

the pariſh to of Port/ea forty days and upwards at the time he was ſo rated and 

= aſſeſſed, and at the time he ſo paid the ſaid rate or aſſeſſment, That 

hn 1: he was a labourer, but not an artificer in the dock yard at Port ſ 

tlement, mouth, in the pariſh of Port/ea, at the time he was ſo rated, aſſeſſed, 
and paid to the land tax; and during the whole time he reſided in 
the ſaid pariſh of Portſea. That all-the officers i in the faid dock 
yard are rated to the land- tax. 


Dunning ſhewed cauſe in ſupport of theſe orihrs; ; ah cabal. 


ed, that as by the ſtat. 3 W. & M. c. 11. ſect. 4. No artificer.or 


% 
1 123 


workman employed in his Majeſty's ſervice ſhall have any ſettle- 


ment by delivery and publication of a notice, &c.” and as under 


all the determinations, according to the opinion of Dr. Burn, [a]. 


the being aſſeſſed and paying is no more than tantamount to notice, 
the ſubſtitute can not have greater legal conſequences than its prin- 


cipal; and that, as actual notice, by the expreſs proviſion of the 


legiſlature, ſhall not give a ſettlement; it would be too much to 
ſay, that a conſtructive notice, derived of courſe only from the au- 
Nun of "oy courts N wy ſhould have greater effect. If this 
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could be: aconfidered:ottierwiſe; that the ptecgution of the legiſla- 
ture in enattingthis clauſe would be cluded; and either th ꝓariſhes, 


in vrhich the Kiog's'yards: flood, itnuſt be ruined, or, 


= 


by the:remo-! 


val of every ſhipwright in their pariſhes, to prevent this otherwiſe. 
inevitable conſequence; the navy of England muſt be loſt. That, 


after then 


peated deciſions upon the: ſubject, Ia he would not con- 


_ trovent, as othegviſeche ſhould have done, that being aſſeſſed to and 
paying the land tam. Mguld:not hat the fame con ſequences as in the 
caſe of the poor rate; but that the only queſtion here was, whether 


this labourer's contributiomto the pariſh fund came 
viſions. of the 4th ſection of the act 77. 


within che pro- 


* 


Kerby-in ſupport of the rule to. quaſh theſe orders. As the ſtat. 
WIS Myc.) was: the firſt that created the neceſſity of giving 


ſtat, ſ. 6. declares, that perſons 


charged with and paying their ſhare towards the public taxes ſhall 

have a ſettlement without notice, the previous clauſe reſpecting no- 
tice was, as to thoſe that fell within the deſcription in the 6th ſec- 

tion, as completely annulled as if it never had been enacted. That 
the precaution uſed. in the õth ſection, was to prevent the perſons 


| | r | f > as SIRE 
enumerated from gaining ſettlements by their own act; but, if the 


pariſh, choſe, here ng fraud or obtruſion was. ſuggeſted, to take 
notice, in Its public regiſter, of ſuch perſons as inhabitants, the act 
could never mean to take away the claim of ſiipport hy the pariſh, 


from ſuch perſons as had contributed their ſhare towards the pariſh 


y the a&vf the pariſh. That the caſe 
bitants of Oak 1 


levies, at the inſtance and b 
of [5] the King v. the Inha 
tide waiter rated to the land tax: that 

employed. in his Majeſty's ſetvice in a port town; and conſequentlß 
| hin the meaning of the 6th ſection, as the preſent caſe; 


as much wit 


ampton, was the caſe of a 
a tide waiter is a workman 


but in that the court were clear that he had acquired à ſettlement, 
and that caſe muſt therefore govern tflis. That᷑ it was not doubted in 
the caſe of [e] the King v. the Inhabitants of Friendſbury, but that a 
rigger employed in: the dock gatd at Sbeerngſi could: gain & ſettle- 


Mente! 
clauſe. 


＋ « | 
* + : 


labern, Tit, Settlement by Rates, Wel“ 
6] E. 2. G. 2. 173444 Burr. Settl. Cady 


q : . 17 131 | 
5) 003, 16 gb ah 


ds orc Aroperly:zated.. 
_— we 4, 
Abit 


5 
L * 


eee mee eds tormer:(the h)) 
iſtatu >. intended-.by-the-lateer, dhe Ach, 1 The are e 


wy : IE... LY % % , n > % 4 * - Y | a be” 
bhi ante ee lo wor ve 


* . 1 « * N . 1 4 
2 2, 11. 
« W 2 # 472% 


3.479, 80. Edit. 86. 
Lehnen 2 15,4006! | 


7 8 - —— WA |; \ $ & 
FL S862, EA Vf AS THH2K EBRD, 17 15 


different 


* 


an AS ” 
AY ; 40 
"7 4 

r 

* 


- 
, 
- 4 2 2 


2 
: 


. 
S7 1 * . 
= # IF : l 


» * o 
N — 4 
7 4. ——— 
— 2 
* bs * . 8 
—— —ä—I—j hire "4 
= 4- 
. 7 & + — — 
- #” 4 * 1 ” Aa 


ad” AM We a \ = 
* 1 
was = j 
* co 
n f 
7 — — k a 
r rr 
1 — 5 . — — — > 4 
a 


» 
EET OI 


— 


| 
4 


5 


——ͤ „„ — 


a 


» *h.. vs 
_ o 


—— 


© * 
/ + « 
- 
: 
_ 
4 
oy 
EE? 
- 
: - 
- 
* 
= 
* „ 
* 
* 
8 
% ry 
* 
* 
ON 
» 
- 
* 
= 
* 
. 
= 
= 
* 
— 
1 


* 


8 


n e est ae ben enten his man ies not within 
„ ww the fit clauſe; for he gave nd ndtice : but he is within the latter; 
For hetio rated, and ene ol the/parifh ; and 144 ee 
| n+ ſertlement.” meg. * 
Alon, Jultice The only difference between the two clades is 
this: that 'a man of this deſcription in the public: ſerviceg.by * 
notice, ſhall not acquire a ſettlement; but the parith, 604-449. eee 
of him by Wader . hall give bent! e eee 
„„ T7 115; | c 
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ces tat Robert Calleball, an n apptentic 


ice, to 
the Bridewell of the towu ef Shepton Ae, inthe 
county of Somers ſor 


even if void- for running aw from his maſter, 
able, as made He had been bound, / when an Sine, for- fix years by in- 


 _— denture and being now of age, he ran away, alledging that he did 


avoided, 
whe he is before a magiſtrate charged with miſbehaviour under that wum nnr. 
ſetting out the charagter in which rr rn THNe: © wo N 
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apprentice, 


Pi 


| ſo with an igteat to avoid the | apprenticaſbip,, 


— 


og 


Trinity Term a. G. 


4 


an infant, and to his prejudice. 


* 


„ Heath, Seeg, Bec moved for a rule to.thew cauſe why he odd 


that the rule ſhould be ſo taken, wi 


and. cxpence, it was agreed 
d liberty to the Serjeant 3 A 
take all objecdi ns pehanſt tbe form of the commitment, as if it ha 

been returned on d Haheas Corpus - and he now in ſupport of it 


odjected to the [uncertainty of the commitmeht, which ran thus : 


pot. be diſcharged 3. and, to avoid Gay. 


Aa 
5 * 
* 

= V 


„As an . or (ervant, for diſobeying his indentures or arti- 


cles: and he/infiſted, that this being in- the disj unctive could not 
be ſupporte a have not a power to commit ſer- 
vants generally, though they may commit ſervants of a particular 
deſcription, That the binding here being only for fix years, is 


- contrary to the ſtat. 5 Eliz. g. 4. ſe&. 26. which requires it to be 


ns one can exerc 


for ſeven years at the leaſt}; that by ſect. 41. all indentures other- 
wiſe made ate void z andthat it would be ſtrange if it were not fo, as 
; Can exerciſe. a. trade wiedopt appjrnneethip for ſeven years. 


That at common law, an. infant could make no contract, but ſuch 


. 


as was voidable, though for his benefit . that upon this ſtatute, Lord 


Hardwicłe and the court, in the caſe of [a] the King v. the Inha- 


bitants of St. Nicbolas in Ipfavich, had expreſsly adjudged, that ſuch 
an indenture ; was voidable by the parties: that the ; apprentice had 


9 an 1 x I». # WT SELLS kd p 'F - ” 22 a 
in the preſent caſe done every thing in his power to avoid the ink 


denture, having left his maſter, and. ſaid, he would live na longer 


under his controul ; and that it would be extremely hard, that he 


ſhould be ſubjected to puniſhment, only fot Uſing that liberty and 
exerciſing thoſe rights, that the law gave him. 


. . Dunning and Buller inſiſted, againſt the rule, that the appten- 


tice; Who had ſubmitted to the indenture as long as he derived 


any advantage from it, and till he had learnt his trade, ſhould not ; 22 
be permitted to deſert his ſefvice'as ſoan as he became uſeful in it: 


that this conſtruction of the contra would be injurious to the 


maſter; but that the contract at the time of its commencement, 
which was during infancy, the time at which almoſt all appren- 
_ ticeſhips are entered into, Was beneficial to the infant; and, being 
ſo, might legally be made, and therefore could not be abandoned. 


* 


* 


* 


"I N L Burr. Settl. * 


1 


I 


And they contended that, hough the warrant ran in the disjunc- 
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made when he was 12. 
nn | — Th, 


. 


+ as, 


wt, & * Trinity Term 17 Gee. Ny . by 


| tive, yet ab he now ated” Bimſelf 1 to be ah eee, he a1 0 unn | 
der er deſcription liable. Aka ui aste es 
Lord Mansfield. It as been {Fudge „that an infant 1 may 
bind himſelf for his own benefit: and it is bettled in, the caſe in 
R Str., that a A. Hee four years gives a ſettlement. rde 


Alon, Juſtge. \uppoſing the indentutes elle, x cannot 
conceive that the apprentice's running away can avoid. them. Had 
he ſerved egen and during ſuch fervice declared his intention 
to depart, it might have deln different. Here he would make uſe 
of his offence in order to avoid the puniſhment that attends it; 


but it is too late to do it before a NR; When charged with * 
crime. Fo | * | 


- . 4 * * 74 1 : « ©Y , | * 1 4 + 4 115 a * * 78 1 Ä * 6 
+ - "2 17S Dee 
* 


-. © Willes and 4005 % Jedes, Nigg of the fame opinion,” oh 
this ground the rule would have been difchars n 19 
But, as upon a return to a "Habeas Corp, . Lord Mansfield id. 
that the objection to the warrant of commitment, as running in the 
disjunctive, muſt undoubtedly have prevailed,” the counſel for the 
Lu e to the hare 8 diſcharge. 


5 | | 
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. TERS "Rex 6.5 Mbabitant af: Tamworth.” 293 = | 
une 14. . 
WO Joſtices remove Thomas Gp and. Bars his wife, 
and their child, from the hamlet of Bolehall and Glaſcotę. 
in the parith of 7. amworth, and in the county of Warwick, to the 
pariſh of Tamwortb, in the counties, of Warwick and Stafford. 
The ſeſſions, on appeal, confirm Fe order, and Rate the following 
caſe ; 


Ahamlet,not , That T 8 Goff, the pauper,. was Icgally ſided i in the hamlet 

Fe Sev x Bolehall and Glaſcote; and that afterwards, be was hired for a 
rs of its 

own, and ne- year, and ſerved that year at Sireſcote; which i is a hamlet conſiſting 

— — 29 of one houſe only, and between three and four hundred acres of 

A fiewith. land. That the faid hamlet of Strreſcote has never contributed to- 


in a pariſh, *, wards the relief of the 23% of the pariſh of Tamworth. aforeſaid y 


Sa a... 
mad 


and to pay 
c Ce, MT has ever been aſſeſſed thereto: but has always been aſſeſſed, 


is ſubjected and has always paid to the ſupport of the pariſh church of Tam- 
io all paro- worth aforeſaid: that no overſeer or overſeers of the poor hath. or 
 Chial taxes. have ever been appointed for the ſaid hamlet of Siręſcote; and that 

the faid hamlet lies without the limits and juriſdiction of the bo- 


rough of Tamworth, but is within the ſaid pariſh of Tamworth. 
| That 


* 


the Iahabitants of Denbam; 
the Manor of Grafton; and 


ef Welbeck in Nettingbamſbire, M 14 G. 9. 2 Str. 1143. 


I rinity Term'r7 650 3. 


That! the. 8 Temas Goff, the faid Elizabeth his wife, and their 
ſaid: child, were under the faid order of the ſaid two juſtices, de- 


ivered to the churchwarden of the ſaid pariſh of Tamworth; which 


pariſh not only lies partly in the county of Marwicł, and partly i in 


the county of Stafford; but is a part thereof within the limits and 


juriſdiction of the borough of Tamworth, and part thereof without 
the ſaid limits and juriſdict ioo. 
Wallace and Green ſhewed cauſe in ſupport of theſe- drdecs and 
inſiſted, that the cireumſtance of the hamlet never having contri- 
buted towards thoſe burthens, which the law threw upon the whole 
pariſh, was perfectly immaterial; and that this place could never 
be conſidered as a vill, within the meaning of ſtat. 13 & 14 Car. 
2. C 12; there being here only one houſe and no overſeers. In 
ſupport of this propoſition, they cited the caſe of [a] the King v. 
1 the King v. the Inhabitants of 
| the King v. Showler and Atter. 
That the preſent caſe, where there was only one houſe, was not fo 
ſtrong as the caſes. cited; in moſt of which'there were two houſes 


at leaſt: and that this was clearly part of the pariſh of Tamworth, 


where there were proper officers. 

Dunning and Wheler, in ſupport of the rule to quaſh the orders, 
inſiſted that this was a diſtinct vill, independent of the. pariſh of 
Tamworth ; and to which no pauper could be ſent, till it had offi- 
cers duly appointed: that the objection in ſeveral of the caſes cited 
was, that the places there mentioned, being extra-parochial, could 


not be conſidered as vills. [4] That the juſtices had ſtated this to 


be a hamlet, and adjudged that the pauper had therein gained a ſet- 
tlement. That a hamlet is a ſubdiviſion of a pariſh, that may be 
chargeable with its own poor, is apparent from the circumſtance'of 
Boleball, the place from whence this removal is made, being of that 


_ deſcription : for this place, therefore, overſeers ought to have been 


appointed, and the rome then removed: there, «hd not to the pa- 


riſh at large. 


"Mansfield, in ſu pot of - the rights of the owrier of the eſtate of 


| Sireſtote Flag that DUES k was Ry no means enough ſtated to ſhew 


"F434 
© + 
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fa] E. 8 G. 2. 1735. Burr, Setil Oaſ. 35. 2 Str. 1004. 13 
Ad E. 10 G. 2. 1737. Burr. Sęttl. Caſ. 101. 2 Str. 1071. 


— —_— * — — 


Tr. 3 G. 3. 1763. 3 Burr. Rep, 1391. Alſo in 1 Blackſt. 419. | 
Rex v. Inhabitantes de 4 E. 8 G. 1. 1 Str. 512. And Rex v. the Inhabitants 


that 


Trinity Ferm 2 17 „ Geo. 3. 


1999 421 Fare was part of the pariſh of Tamworth: 2 that, n 
no teduced to a fingle houſe, it might be a vill: that, though 
3 the eecleſiaſtical di viſion of pariſhes exiſted before the poor laws, it 

| could not reaſonably: be concluded from the payment to the church, 
that it was within the pariſh ; becauſe it had in no one inſtancecon · 
tributed to the poor, which contribution is beyond all compariſon 

the heavier burthen; and, if due han has avis would therefore 

habe been demanded. 71 uit n 

Lord Mansfield. There. i is 90 doubt at als, The place i is 
r to be within the pariſh, where the hiring and ſervice wert 
had and performed; and it is no townſhip. or vill within the ſtat. 
of Car. 2. where officers are appointed 3 and therefore the juſtices 
could not remove the pauper there. The ſtate of places as to the 
number of houſes may have been different in different caſes; but 
here are no overſeers, no ſeparate conomy. 


to Sireſcote, as part of the pariſh of Tamworth. | | 
Alon, Fran This ofics is neither extra-parochial or a id. 
In the caſe cited of the Manor of Grafton, it was holden no vill; 


though it had been converted into five dwelling: Rs and Fortes 
and Was occupied by five ſeveral tenants. * 


22 and Abburf, Jattices, concurring, 105 1 7 ye | 


Rule diſcharged, . 
both Orders affirmed. 


17 
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Vide Rex v. lnhabiäat⸗ of Eyford, H 25 G. 3. 1785. 2 


Ren v. Juſtices of Northampton. Fa 


January 2 5. . 


The conſent ter ſeſſions for the county of Northampton, quaſhing a poor 
of parties, 


ics, . rate for the pariſh'of Eydon in that county, upon the appeal of 
that 3 Thomas Tvens. It was moved upon the ground, that the rate had 


3 cheir been by that court referred to three juſtices out of ſeſſions. 
authority, 


os (37k Lord Mansfield. The juſtices at ſeſſions referred the merits of 


ſuch parties, this appeal to A. B. and C., juſtices acting for Brackley diviſion, in 


ron 1 the neighbourhood of which this parith lies, or any two of them; and 


acts of the afterwards adopted the opinion of theſe gentlemen, without exer- 
"ſeſſions, in Ciſing their own en and, if they did this of their own ac- 


conſequence 
of ſuch con- : | | cord, 
ſent. 


The Ds , | 


IJ I-L L had moved to quaſh an order of the court of quar- 
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cord, without the conſent of the parties, it cannot be ſupported : 

they are not warranted to delegate their authority: but, if they 

acted with the conſent of the parties, I think they have done very 
rigbt; and we never ſuffer the party, who conſented to the reference, 
dy cotning here to. (ct it aſide. And I think it ſufficient, if the at- 
tor nies conſented and attended the teferenctddmme. 

: Mie een 1 Hale agen IL 

The court directed it to be ſent back to the ſeſſions, that they 
might certify whether it was ow I conſent; and now, upon 
the motion of Dayrell, the order of { "ry 
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n 1 T3054 6. ie n | ie wy AIKEN 4:42, | 
34090631, | Rex: . Inhabitants of Fleet. N. [ iii * 
has 1 | 170 1 36523. ieee 19. | 
IO juſtices remove Arn Burkett from the pariſh of M bap- 
- Had, in the parts of ' Holland Elle, within the county of tic 
Lintoln, to the patith of Fleet, in the fame parts and county. The it not ue. 
ſeſſions, on 4ppeal, confirm the order, and ſtate the following caſe? 7112 of his 
That Ann Burkett, the pauper, was in May 17568, when an in- indenture, 
fant, bound out a pariſh apprentice, by the chorchwardens and * 
overſeers of Mhaplbad afoteſaſd, to Thomas Prat of the ſame place, 2 counter. 
till ſhe ſhould attain her age of twenty- one years, or day of mar- part. 
riage, purſuant to the ſtatute. That it appeared to the court of 
ſeſſions, that the otiginal indenture was properly.cxecuted by all the 
pariſh officers, and allowed by two juſtices : the counterpart was 
| alſo allowed by the fame juſtices : but neither the ſaid indenture 
| or countet part were Executed by Pears, the maſter. That the 
1: maſter nevertheleſs accepted the indenture, and the pauper; who 
: he conſidered as his apprentice (as ſtated hereafter) till the appren- 
ticeſhip expired. That the pauper lived with her maſter, as his 
. apprentice, for five years; when, on May-day 1773, with the ex- 
preſs conſent of-her maſter, ſhe let herſelf to live with William 
Cockayne, in the pariſh of Fleet aforeſaid, for a year; and did live 
= there a year under that hiring. That ſhe afterwards hired herſelf, 
J with the ſame conſent, to one Belton, in the pariſh of Sarton, and 
; lived there about half a year. . That at Micher/mes 1774s the fe- 
terncd to live with her maſter, Pears, as his apprentice 3 and con- 
tinued with him for fix weeks; when, by the ſame expreſs conſent 


If an appren- 
of tice is bound, 


of her maſter, ſhe hired herſeif at different times to ſeveral other d 
places 1n different pariſhes, but did not live in any of them for a | 
rs ATLAS; «4 PFeoear, # 


* 


32 Tig Ter erm 17 Ges 2 


1777. yent, 100 always received the wages from het different maſters, and 
— go ways accounted for the ſame to the ſaid Pears. That the pau- 
per attained her age of twenty one years on July zoth, 1776. That 
at that time, and for four months before, ſhe > Sod with' her 
maſter's conſent, with Thomas Briggs of the pariſh of Thorney ; 
where, being with child; ſhe ſoon after left her place, and went to 
n aforeſaid; ho removed her to Fleet aforeſaid. | 
Manyfield, in ſupport of theſe orders, contended, that by the ſtat. 
8 & N W. 3. e. 30. fe. 5, the maſter is required to' execute a 
counterpart of the indentures; and that, this requiſition not being 
2323 with, the girl obtained no ſettlement by the apprentice- 
I 
F Lord Mansfield... There is no doubt. The -bindiog was au- 
thorized by 43 Bliz. c. 2. ſect. g., long before the act requiring a 
counterpart. But, though the binding was valid, if the apprentice 
was received, it was doubtful till that ſtatute, was made, whether the 
perſons, to whom ſuch poor children were to be bound, were com- 
pellable to receive them. That ſtatute, was therefore made; and, 
it ſubjects the maſter, upon his tefuſal to receive the apprentice, 10 
a penalty; but in no other reſpect confirms the PRYEr of bindings 
which was already fully eſtabliſhed. ++ (+ | ; 
Alon, Juſtice, It 1 been ſo ſettled in the caſe of [a]. the King 
v. the Inhabitants of St. Peter's on the Hill, in Cheſter, 2 


* 


Wille . Abus, Juſtices, concurring, : 


l | . Rule Abſolute, and. 
+1 both Orders venly 0 


L > 
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La] H. 14 G. 2. Bott, 154. ? 
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Rex. D. Juſtices of Devonſhire. EIT 


Where master ULLER had veel for a mandamus to this juſtices of the glide 


receives mo- 
ney of ap- ty of Devon, to hear an appeal to an order of removal of Fabn 


el Crook, Elizabeth his wife, md their four children, from the e 
u age O Va- q 34 2117 "ir £34 *» | 22 
cate his in- | | Fe at-2421- 18 In Lobo 
dentures, the relation is diſſolved, "Og the indentures resis land} Coupyilt not indriere 
where a refereechas determined. 511.44 N Aal Ae ie 1 35. 4395 "of 


4 | 
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of 'Witheridge to the pariſh of Puddington, both in the county of 
Devon. The juſtices at the ſeſſions had refuſed to enter into it, as 
one ſeſſions had intervened ſince the removal. 
The facts as appeared upon the affidavits were, that the order of 
removal was dated October 21, 1776: in November the pauper was 
removed. Some time afterwards it was agreed between the two pa- 
riſhes, that the queſtion ſhould be decided by the epinion of Heath, 
Serjeant; provided ſuch opinion were given on or before the 14th 
of January, the ſeſſions beginning on the _ 15th, It was alſo 
agreed, that no other inſtructions ſhould be given to the counſel, 
than the examination of the pauper, which was: 2 
That he was born in the pariſh of Vitberidge, and about the age 


of ſeven years was bound to Richard Elworthy of Mitberidge, with 


whom he lived till twenty one; and then made an agreement with 
his maſter to give bim one guinea to diſcharge him from his ap- 
prenticeſhip.. That the ſaid Richard Elwortby gave him a diſ- 
charge under his on hand. That after different ſervices he gain 
ed a ſettlement by hiring and ſervice under Robert Salter, in the 
pariſh of Puddington, if he was ſo far diſcharged from his appren- 
ticeſhip by the above ſtated: tranſaction, as to be capable of gaining 
a ſettlement by hiring and ſervice. ee. 
On the roth of Faxuary the opinion was given; and was, That 
7 the indenture of apprenticeſhip remained in the maſter's hands 
uncancelled, the apprenticeſhip {till continued; and the agreement 
was no diſſolution thereof, but only a licence to the apprentice to 
ſerve: where he pleaſed.” On this day the officers of Witheridge 
told the officers of Puddington, that, as the opinion was not. deci- 
five, they muſt inquire of the maſter, what had become of the in- 
denture. At the ſeſſions on the 15th, no appeal to the order of 
removal was entered. At the Eaſter ſeſſions following, the pariſh 


of Puddington appealed ; but the. jut $ refuſed to enter into it, 
as not being in time. 3 H 


4 


— — 2 — roma; 
Buller having early in t 


he term moyed. for the mandamus on 
the ground, that, under the agreement, the opinion in favour 
of the pariſh of Puddington was coneluſive; and that the pariſh of 
Pudaington Had appealed in conſequencę of ohjections raiſed to this 
deciſion ſubſequent to the Epiphany Seffions ; and therefore that the 
ſtatutable limitation of appeal to the next ſeſſions ought, during 
the time the parties were under terms of compromiſe, to be ſuſ- 


 - 
1777+. 
ox — 


R. w. ſus- 


TICEs of Dt» 


VONSHIRE. 
- 


pended ; now, on the laſt day of the term, Fanſhawe and Millet Wedneſday 
Jer. ſhewed cauſe; and having fully ſatisfied the court upon the ue 18. 


pe F fact, 
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324 t Tiley Term 15 Geo- 1 . 


1777 fact, of the appeal having been prevented in ee of we 
2 objection not having been raiſed previous to the Epiphany. ſeſſions, 
1 9 Lord. Mansfield, As both parties had agreed that this queſtion 
vors nnz. ſhould be ſubmitted to counſel, and that his opinion ſhould con- 

clude, [a] though the court does not quite agree with the counſel: 

in point of law, they would not, had the opinion been poßtive, 

have granted the mandamus, | Upon the point of law, I am of opi- 

nion, that if the indenture had not been deſtroyed, but remained 

in the maſter's hands, the apprentice: would yet have gained a ſub- 

ſequent. ſettlement in Puddington. The maſter received a guinea 

of his apprentice, then of full age, for the expreſs purpoſe of va- 
cating the indenture. Why, could the maſter, after this, have uſed 
the indenture againſt the apprentice ? So far from it, that the _ 

Pronues might have brought an action againft the maſter for it. 

But the opinion of the counſel: was hypothetical only, and upon 

a ſtate of facts at the time not ſettled Nd ſubmitted to him by the 

parties. The caſe therefore might be confidered as open to the in- 

terpoſition of the court. But the merits of the caſe appearing to 

be clearly againſt the party applying, the court, to prevent further 

litigation and expence, refuſed the rule; and, on account of ſome 

miſconduct with reſpect to the affidavits laid before the court by the 

proſecutors of the rule, directed that ĩt thould be age with 

coRs out of pocket. 
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313553: 13194 7 N  Mondamus Denied, 
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Rex v. Inhabitants of Walſall. F. 
| ovember 13. 


— 


\WO juſtices remove Joſeph Dean, Hannab his wife, and 


2 their five children, from the pariſh of Aſbley, in the county 


of Stafford, to the borough of Walſall in the ſame coun- 
ty. The ſeſſions, on appeal, confirm the order, and ſtate 
the following caſe : +} | oy 


That Yo/eph Dean, the pauper, being legally ſettled at Swinner- 


ton, came to refide in the borough of Walſall, in the month of Fe- 182 


of the rate 


 bruary 1774, in a tenement which he held by leaſe for the term of ſhewstharthe 


fourteen years, at the yearly rent of 4./. 10s. That he continued Panty _— 
to reſide therein till zchae/mas 1776; during all which time he perſon rated, 
conſtantly paid, in his own right, the poor rates for the ſame, which ws mo -vay 
were charged in theſe Words only: Late Lowbridge's houſe = is 
«2/1, 64. — 15. 2 4. I Hat various other tenements within the 

ſaid borough were charged in the ſame manner, after new inhabi- 

tants had come into them; © who ſeverally paid the ſame, in their 

own right, That the tenement now in queſtion had been fo charged 

from the time when Louòbridge left it, till the time when the 

pauper came to reſide therein; during which period one Ford in- 
habited it. And that ſeveral untenanted houſes were continued in 


the aſſeſſinents under the like deſcription, late ſuch an one's 
; F 2 2 8 * houſe ;” 


| 


8 1-4 Nie " 


e Michaelmas Term 18 Geo. 3. 

1757, houſe;“ that is, the late occupant ; together with the ſums aſ- 

, feffed thereon, oppoſite to We 

„rns of Kenyon ſhewed cauſe in ſupport of theſe orders; and ſaid, the 

Watsaltl. queſtion was, whether under this form of rating as well as paying, the 
pauper gained a ſettlement ? There is no doubt, but that the pau- 
per paid the aſſeſſment in his own right, and that it is an occu- 


pier's tax. The only queſtion is, whether he was ſufficiently 


pariſh form the rate as they pleaſe.” If they had entered no more 


that they did not chooſe to rate the' tenant. But here they have 
rated the tenement ; and, as this is an occupier's tax, the conſtruc- 
tion is, that they meant to rate him, who ought to pay: and if he 
15 not rated, certainly nobody is. That this point had frequently 
was gained by a man thus rated: The occupier of Roſcoe's Tene- 
ment, as cited in 2 Burr. Rep. 1062. [a]. He cited alſo [5] the 
King v. the Inhabitants of Ufculme; and the King v. the Inha- 
bitants of Painſwick, [c] in which laſt caſe the form of the rate 


man, was adjudged to gain a ſettlement: the words of Deniſon, J. 
were alſo much inſiſted upon; who hinted, ** that rating the 
bouſe only might, for ought that he ſaw to the contrary, be ſuffi- 


Bearcreſt, Dunning, and Gough, in ſupport of the rule to quaſh 
theſe orders, contended, that the ſtatute and all the caſes, as well 
thoſe cited as thoſe which were not cited, required, that there 
ſhould be ſome deſignation of the perſon meant to be charged; 
though it was not neceſſary that he ſhould be expreſsly named, as 


ther named nor pointed at; nor is any thing aſſeſſed but the tene- 
ment: that ſeveral untenanted houſes were rated in this manner, 
and therefore that this circumſtance negatived the inference in- 
ſiſted upon on the other fide; for the tenant, not having been 
marked out, could not have been compelled to pay ; and there be- 
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Burrow ſtxtes, that it was Heſcce's tenement; and that the caſe was the King v. the Inhabi- 
tants of Brightmen, p. 8. G. 1. 1722. | 

[4] Tr. 30 & 31 G. 2. 1757. Burr. Settl. Caſ. 430. 
ö Le] Tr. 31 G,. 2. 1758. Burr. Settl. Caſ. 405. 


.- 


ws 


rated? This depends upon ſtat. 3 W. & M. c. 11, ſect. 6. The 


than the landlord's name upon the rate, it might be well argued, 


been determined under fimilar circumſtances ; as that a ſettlement 


was, Thomas Clhfford ox Tenant -” and the pauper, 1/ſaac Moor- 


N cient; for the pariſh could not but know who was the occupier.” 


* the occupier of Hoſcoe's Tenement.” But that here he is nei- 


(el From 8 Mod. 38.K. v. Inhabitants of Brickhill, p. 7. G. 1. But in a note Sir James 


= 


Michaelmas Term 18 Geo. 3. 


ing no other deſcription even of his tenement than that which was 
uſed in the caſe of ſeveral others that were untenanted, the in- 
| ference muſt be, that in the judgment of the pariſh this tenement 
muſt have been under the ſame circomſtances with thoſe amongſt 
which it was claſſed; and, being in their confideration untenanted, 
ſuch rating could not be in any view recogniſing him as an inha- 
bitant, or be an equivalent for notice. That ſuch a ſubſtitution was 
neceſſary to give a ſettlement, where there was no actual notice; 
the chief object of the act of Parliament being to ſecure notice of 
the perſon to the pariſh, Mr. Dunning added, that he expected 
to have heard of the caſe of St. Mary-/e-More v. Heavytree, as it 
had miſled the juſtices ; and, according to the ſtate of it in [a] Dr. 


37 
1777. 
| CORY 
R. v. IN UA- 


BIT AN TS of 
WALSALL. Po, 


* 


Burn, as taken from [] 2 Salt. 478., was directly in point againſt 
him. But that that caſe was miſreported, he proved from a copy. 


which he read, of the roll; in which it appeared expreſsly, that 
the pauper was rated : and ſaid, that the court of quarter ſeſſions 
had decided, that no ſettlement was gained there, becauſe the te- 
nement rented was under ten pounds a year. So that, though the 
adjudication was rightly ſtated, the report had miſtated the ground 
on which the adjudication went. | 

Aſton, Jaſtice. I have no doubt. It is agreed, that the perſon 
muſt both be rated and pay. Then as to the manner how he is to 
be ſ rated; it is clear, that his name need not be inſerted in the rate. 
If the pariſh have ſufficient notice of him, it is enough: Paying 
under a rating is equivalent to notice, and the officers have re- 
ceived the rate of this man for two or three years. As to the ob- 
jection, that no payment could have been compelled upon this rate, 


that is perfectly immaterial ; for the ſettlement does not go upon 


that; but upon its being due notice to the pariſh: and he has tul- 
filled the two conditions required by the act. As to the caſe in 
Salk, it is fully thewa by Mr. Dunning, that this was not the 
ground of the judgment, though it might be thrown out by the 


court. Late-Lowbridge's” is here as ſtrong as “ the occupier of 


* Hoſcoe's;” tor it is ſtated, that he paid in bis own right, and 
that I conſider as making it a charge on the man. And even 
Cl Ford or Tenant” has been holden ſufficient to give a ſettle- 
ment; though ſurely a very vague way of rating, and which leaves: 
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it quite at large, who might be the tenant: but the officers going 
and receiving the rate of the tenant fixes it, explains what was 
doubtful upon the entry, and ſhews notice: and Deniſon, Juſtice, 
in that caſe ſaid, The court ought not to be over nice and critical 
* in requiring a ſcrupulous ſtrictneſs as to the form and terms of 
* rating perſons.” The rate, where it was Bouden's, the 
man's name being Boden, [a] might not perhaps be ſufficient to 
juſtify a diſtreſs: but that is not the queſtion. The queſtion is 
ſingly, whether the pariſh officers have taken notice of a man as 


an inhabitant? And, when they take his money, they muſt know 
him. In this caſe many other tenements, that were uninhabited at 


the time, were ſo rated, and the new tenants paid the rate; ſo that 
it appears, that this was the underſtanding of the borough : and 
the pauper has actually done, and the pariſh knew that he had 
done, what it appears they meant he ſhould do. | 
Willes and Aßpburſt, Juſtices, concurring, 

Lord Mansfield was abſent. $54) {245 5th y 
14 NRule diſcharged, and both 

| orders affirmed. _ , 


—— — ic. 
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[2] E. 4G. 3. 1764. King v. the Inhabitants of Qpeaſbaw. Burr, Settl. Cal, 522, 
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1 . v. Inhabitants of Ryton. (54346 IAU ha Nn. 5 


wo juſtices remove Sarah Kidſon, and her child, from 
the townſhip' of Vinlaton in the county of Durham, to 
the townſhip of Ryton in the ſame county. The ſeſſions 
on N confirm the order, and tate the Rog 


caſe 1 2 
That upon bearing the appeal of the ene and overſcers — 1 
of the poor of the townſhip of Ryton againſt a certain order of te- ee in 
moval, &c. in the words following: Durham (to wit.) To the the frſt in- 
chütdhwärtlenb &c. Upon the complaint of, &c. of Winlaton, 2 
unto us, &c. that Sarah. Kidſon, the wife of Benjamin Kidſon, a 1 ſets | 
ſoldier in his Majeſty's regiment of foot called the \Young Bufs, tlement, ; 
now in America, and Hannah. their daughter, aged about twenty | 
three weeks, have come to ' inhabit in the ſaid townſhip of Minla- 
ton, &c. &c. We do adjudge that the lawful ſettlement of them, 
the ſaid Sarah Kidſon and her ſaid child, is in the townſhip of 
Ryton, We do therefore require, &c. By virtue of which ſaid 


order of removal, the ſaid paupers were removed to Ryton, and Ry- 


ton gave notice of appeal. And Mr. Ambler, being of counſel with 


the reſpondents, having ſtated to the court that the ſaid Sarah 


 Kidſen obtained a legal We Tl in the townſhip of e ay i 
+ Bt": FR : 825 
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1 e year under that hiripg, in the ſame townſhip, to one Jeſeph Rob- 
ſon; that the ſaid Sarab Kidſon afterwards intermarried with the 


| ſaid Benjamin Kidſon, by whom ſhe had iſſue the pauper, Hannab; 


Hilary Term 18 Geo. 3. 


ſaid, ak ſhe was a ſingle woman, and before her marriage with 
the ſaid Benjamin Kiadjon, by being hired for a year, and ſerving a 


that the ſaid Benjamin  Kidſon is now in America, and it is not 
known whether he is 4ivin 5 or dead; that the, place of. his legal 
ſettlement is not known, an ſ: 


moved to the place of ſettlement of the ſaid Sarah Kid/on before 
her marriage. Mr. Solicitor Gy//and Mr. Hopper, being of coun- 
ſel with the appellants, objected to the ſaid order or warrant of re- 


moval, and the adjudication thereby made, and to the reſpondents 
going into evidence thereon of the facts ſtated by the ſaid Mr. Am- 
bler, and prayed that the ſaid order or wartant of removal might 
be quaſhed ; foraſmuch as it was not ſtated by the ſaid order or 
warrant, that the ſaid Benjamin Kidſon was dead, nor that any evi- 
dence was given that he was dead, nor that the place of his ſer- 
tlement could not be known: whereupon, and upon hearing what 


was alledged by the ſaid Mr. Ambler in ſupport of the ſaid order or 
warrant of removal and adjudication, this court is of opinion that 


the ſame is good and ſufficient in point of form: and that the re- 
ſpondents may go into evidence of the facts ſtated to the court by 
the faid Mr. Ambler, in order to fix the ſettlement of the paupers 
in the townſhip of Ryton, by reaſon of the ſervitude of the ſaid 
Sarah Kidſon there, before her marriage with the ſaid Benjamin 
Kidſen : and then, upon hearing the evidence of the reſpondents, 
whereby all the facts ftated by the ſaid Mr. Ambler were fully 
proved, It is ordered, &c. that the appeal be diſallowed, and the 
ſaid order, &c. con Red 


Chambre was to have ſhewn cauſe in ſupport of theſe orders; "Io 


but the court calling upon the other fide, 

Davenport, in ſupport of the rule to quaſh them, inſiſted, that 
it appeared upon the face of the original order, as alſo by what was 
ſtated to have been done at the ſeſſions, that that court had been 
obliged to ſtate ſomething to ſupply the deſect of the original or- 
der, which they confirmed. That that order ſet forth only the 
ſettlement of the wife before marriage; but, though the pauper 
was removed eo nomine as a married woman, did not ſtate whether 
her huſband had gained a ſettlement, or that ſuch ſettlement could 
not be found; or even that he had been capable of gaining a ſettle- 
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ment, or that he was dead. That this was an objection therefore 
not of form, but material, and of ſubſtance; for that the order 
does not point out to theſe that complain, that*the ſettlement of 
the huſband was in queſtion ; that they were not therefore prepared 
to meet this fact in proof ; and that the court of quarter ſeſſions 
ought at leaſt to have teſpited the appeal, and given the appellant 
time tochave made inquiry. That in the caſe of [a] the King v. 
the Inhabitants of Norton; the order was quaſhed 3) becauſe it did 
not appeat upon the face of jt, that the, huſband of the pauper had 
any legal ſettlement in England: that this caſe had indeed after- 
wards been reprobated by Ryder, Ch, J. in the caſe of [4] the King 
v. the Inhabitants of St. Batolph's without Biſboßſgate; but that 
there it was ſtated, that the huſband had no ſettlement; whereas 
here it neither appeared upon the original order Whether he had 3 
ſettlement, or was dead, or even whether either were matter of 
doubt. That without an adjudication. in one reſpect or other to 
the above effect, the appellant could not have notice; and there- 
fore that the ſeſſions ought to have pronounced upon the validity of 
the order, and not have heard evidence to ſhe that, of which the 


oY 


appellants could not be aware. 6e ben t 
Lord Mangold. The ſeſſions ſay, that the evidence laid be- 
fore them proved that which would make the order of the two 
juſtices right; and I think that upon the evidence the court of 


(107! güne enn: eri enn e en ib 8 
Aſton, Villes, and Aſhhurſt, Juſtices, concurtigng. 
1 * 5 4 n ti 8 $1 1 4 l | » 6 
2 n= hy agly nds +0 Rule Diſcharged, and 
951 103. e eine 2571 g both Orders Affirmed. 
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bs] H. 128. 2. 1738. Burr. Settl. Caſ. 122. 
l H. 28 G. 2. 1755, Burr. Settl. Caf. 367. | l 
It ſeems that, however put, there was no good ground for objection in the preſent caſe. If 
the original order, in its true ſenſe, imported, that the pauper had been removed to the 
place of ber neiden ſettlement af this the appellant had notice by the order, and might have 
met this fact in Proof ; and therefore the b en taken was, that he had no notice that proof 
of her huſband s ſettlement would be gone into. Bur, on the contrary, if the real import of 
the original order Was, . deſeription of the pauper as a , wife, ſeems rather to 
haye been the iy the better objeChon would have been, that, as by the original order no no- 
tice was given of the pauper's maiden Tettlement, the appellant could not be prepared on that 
iſſoe. But this could not haye, availed ; as it has been determined in many 22 caſes, 
here Euter have been removed under the deſcription of widow or wife, that it is in the 
irt inſtance enough to prove the pauper's maiden ſettlement. Tr. 22 G. 3. 1782. Rex v. 
the Inhabitants of Henfingham, Poſt. H. 23 G. 3. 1783. Rex v. the Inhabitants of v. 


ford. Pots, M. 24 G. 3. 1783, Rex v. the Inhabitants of Edifore or H:d/or. Poſt. R 
8 | G bla; ex 
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e ee ne v. | Inhabitants of Hinxworth. 
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Y « Far ated the 17 th of une, 1 two Joltices, Gute 
Preſcott and F an Morland, Eſquires, remove SARA 
Griffin, the wife of Jeſep hb Gri Nn, and their five children, from 
the pariſh of Cheſpunt in the county of Herts, to the pariſh, of 

 Hinxworth in the ſame county. To this order there was no ap- 
peal. 

By another order, dated the 1550 of Ockober 1756. two other 
juſtices, George Jennings and Hall Wortham, Eſquires, remove Jo- 
SEPH Griffin, Sarab his wife, and their 8 en from Hinx- 
worth to Cheſhunt. © 

To this order Cheſhunt a Sotaled at the next Epiphany felons, 

; January 13, 1777 5 infiſting, that the former order, unappealed 
from, was concluſive as to the whole family: but the ſeſſions, af- 
ter hearing evidence reſpecting be huſband's ſettlement, confirmed 
the order with reſpect to him, and quaſhed. it with reſet t to his 
wife and children. - 

S600 afterwards the wife went with her children to her huſband, [ 
then reſident, under this laſt order, at Cheſhunt : in conſequence 
of which, by an order dated the 2oth-of January 1777, George 
Preſcott and Francis Morland, Eſquires, who made the'jirt order of 
Juſtices, dated the 17th of IJ whe 1776, remove the foe Fare from 
"Cheſbunt to Hinxworth. | 

To this order at the next Eafter ſeſſions, April 7. 535 Hinx- 
worth appealed; and the ſeſſions confirmed the order, except as fo 
two of the children, who, as nurſe children, were not removeable. 

Monday In Eafter term, Stanley, on behalf of the pariſh of Hinxwortb, 
May 12. moved to affirm the ſecond order of two juſtices, dated the zoth of 
October, 1776, removing the whole family, and to quaſh: the Arſt 
order of ſeſtions, Fanuary 13, 1777, made thereupon, as far as it 
confirms the ſaid order of juſtices relative to the wwife and children: 
(whom, contrary to the truth and real merits of the caſe, if then 
open to diſcuſſion) it had adjudged to be ſettled at Hinxworth; and 

! alſo to quaſh the third and laſt order of juſtices, dated the 2oth of 

January 1777, for removing the five children from Cheſhunt to 
 Hinxworth ; and the ſecond and laſt order of Fe og confirming the 
ſame, as far as relates to the ſettlement of the children therein 
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named, and to tb proſent removal of the two youngeſt of the chil- 
— . nn 

In Trinity term, Wallace, on behalf of Cheſhunt, moved that 
the court of quarter ſeſſions, who in obedience to the certiarari 
iſſued, had returned the ſeveral orders, and nothing more, might 
alſo ſtate ſuch facts, as would enable the court to draw a conclu- 
ſion, whether they had done right or wrong. | 
At the enſuing © Michaelmas, the ſeſſions ſtated the following 
facts: That Foſeph Grifin, the pauper, Sarah his wife, and their 
five children, viz." Jane, aged about” fourteen years, Elizabeth, 
aged about twelve, Villiam, aged about ten, Te aged five, and 
Jobn, aged about two years, were reſident and inhabiting in the pa- 
riſh of Cheſhunt, in the county of Hertford, in the year 1776. 


— 


Prior to the 17th of June 1776, Joſeph Griffin, the pauper, had left pe 


the pariſh of Cheſbunt, and abandoned his wife and five children. 
In his abſence, and without his examination, upon a complaint-of 
the officers of Cheſhunt, that Sarah, the wife of Joſeph Griffin, the 
pauper, and the five children, were become chargeable to the pariſh 
of Cheſhunt, two juſtices on examination of Sarah, the wife of the 
pauper, on oath and on other circumſtances, made an order of re- 
moval dated the 17th of June 1776, for removing Sarah, the wife, 
and the five children, from Cheſhunt to the pariſh of 'Hinxworth, in 
the county of Hertford, as the place of the legal ſettlement of Jo- 
Jeph Griffin, the pauper, [a] neither of the children having gained 
any ſettlement in their own right: which faid order hath never 
been appealed from by the ſaid pariſh of Hinxworth. Before the 
13th of October 1776, Joſeph Griffin, the pauper, came to his 
wife and children, then reſident in the ſaid pariſh of Hinxworth, 


and upon complaint of the officers of Hinxworth to two magiſ- 
trates, that 7eſepbh Grifin, the pauper, Sarah his wife, and their 
five children, were become chargeable to the pariſh of Hinxworth, 


the magiſtrates, upon examination of e Griffin, the pauper, and 


on other evidence, adjudged the place of the legal ſettlement of 


Jaſepb Griffin, Sarah his wife, and their five children, to be in the 
pariſh of Cheſhunt : and by the order of removal, dated the 13th 
day of October 1776, they were accordingly removed to the pariſh 
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[a]- The order did not in terms ſet out this fact. It only deſcribed her as he wife of Jo- 
45 Griffin. 1 this ee wag only matter of inference, though the true and the legal 
interence, and the principle no doubt upon which theſe magiſtrates acted, yet it ought not t 
have been ated as h. n 
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of Cheftunt.” From this order of removal the pariſh of Ch 
appealed to the Epiphany ſeſſions held for the county of Her end 
on the 13th January, 1777. It was then objected by the appel- 
lants, that the order of the 1 7th Fune 1776, was alone, being un- 
appealed from, concluſive as to the whole family; -becauſe the wife 
had been removed to Hinxworth, as to her huſband's ſettlement, 
which ſettlement Hinxworth by not appealing from, had admitted, 
and were concluded from controverting. The ſeſſions over-raled 
the objection; and, after hearing evidence concerning the ſettlement 
of TJoſepb Griffin, the huſband, confirmed the order 'of removal as 
to the faid Fo/eph Grifin, but vacated the order of removal as to 
Sarah the wife, and the five children, Before the 20th of Janu- 
ary 1777, Sarah, the wife of Joſepb Grifin, and the ſive children, 
went to Jeſeph Griffin, the pauper, in the pariſh of Cheſhunt ; and 
upon complaint being made by the officers of Cheſhunt: to two ma- 
giſtrates, that Fane Griffin, Elizabeth Grifin, Milliam Griffin, Jo- 
ſeph Griffin, and Jobn Griffin, children of Joſeph Griſin, the pau- 
per, and Sarah his wife, were likely to become chargeable to the 
pariſh of Cheſhunt; the magiſtrates by an order dated 2oth Fanuary 
1777. e the ſaid five children from Gene to Henxworth, 
as the place of their legal ſettlement. 
From this order of removal the patiſh of Hinxworth A pesdel to 
the Eafler Seſſions, held for the county of Hertford, on the 7th day 
of April 1777: and the juſtices in ſeſſions confirmed the order of 
removal, except as to the two youngeſt children, 'viz. Joſeph and 
Fohn, who were by reaſon of their tender urns inſeparable from 
their mother upon account of nurture, 

Stanley, in addition to what he had moved on Monday, May 10 
the laſt day of Eaſter term, now alſo moved to quaſh 2% firft order 


of juſtices, dated the 17th of June 1776, removing 7he wife and To | 


children from Cheſhunt , 2 Hinx worth. 


Thornton, on behalf of the pariſn of | Cheſhunt, now ſhewed 
cauſe againſt the order of the Epiphany ſeſſions, Fanuary 13, 177, 
and in ſupport of the order of the 17th of June; and inſiſted, that 
the principal queſtion atoſe upon hs effect of the firſt order unap- 
pealed from: 1. e. to what extent it was concluſive; for that no- 
thing was more ſettled, that that an order unappealed from is, ge- 
nerally ſpeaking, final: That by ſuch acquieſcence the pariſh, to 
which the removal is made, has allowed'its merits; and, having ſo 
done, has for ever precladed itſelf from controverting its legality. 


T hat it was material to — into the facts eſtabliſhed by the firſt 
| 24 order; 
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order; for if it decided upon the ſettlement of the huſband, he 
and all his family were then unqueſtionably fixed in Hinxworth. 
Now the juſtices removed Sarah Griffin, calling her the wife of Fo- 
ſeph Griffin, and, as ſuch to the place of her- huſband's ſettlement. 
The cale alſo expreſsly finds this fact. This removal is ſubmitted 


to. The conſequence therefore of this acquieſcence is, an admiſ-— 


ſion that the ſettlement of the huſband was at Hinxwortb, and that 
that ſettlement was communicated to the wife; for to admit the 
effect muſt be here to admit the cauſe; and the admiſſion of the 
derivative, muſt be an admiſſion of the original, ſettlement. Such 
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therefore being the extent of the- firſt order, and the acquieſcence 


wander it being proved by its being unappealed from, the ſeſſions 


ought not upon the ſecond order, to have heard any other evidence 


reſpecting the ſettlement of the huſband than that of the firſt or- 


der; as it was impoſſible to enter into that queſtion, without at 
the ſame time making an-inquiry into the merits of the firſt order, 
which had been acquieſced in; and the very foundation of which 
was the huſband's ſettlement: and he inſiſted upon the caſe of [a] 
the King v. the Inhabitants of Woodchefter, as in point; and that 
the law would no more allow the party, who had acquieſced, after- 
wards to impeach the ſettlement of the huſband in the preſent 
caſe, than it did there the impeachment of the marriage. 


Wallace, on the ſame fide, ſaid, that he could add nothing to 
Mr. Thornton's argument. 


* 


Bearcroft and Stanley ſupported the rule to quaſh rh firſt order 
of juſtices, dated the 17th of June 1776, removing the wife and 
children, &c. And Bearcroft admitted, that the queſtion was, u 
on the extent in which the terms of the firſt order concluded the 
parties; but inſiſted, that that could extend no farther than ap- 
peared upon the face of it. The fact of the huſband's being re- 
moved by the firſt order, as to the place of his ſettlement, does not 
appear upon the face of that order; and is therefore now impro- 
perly ſtated in the cafe. It was a concluſion made by the ſeſſions 
in point of law; and muſt have been ſo; for they had no evi- 
dence, no facts before them on which they could. ground it: and 
therefore that, as the huſband was no party, this court would think, 
that the ſeſſions did right, upon the ſecond order, in entering into 
the merits of the huſband's ſettlement, which had never before been 
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inquired into; and determining! according to the undoubted truth 


and juſtice of the caſe, that he was ſettled at Cheſhunt ; the ſettle- 
ment of the huſband not appearing to them upon the face of the 


order, either in terms, or as a neceſſary and inevitable conſequence 


of what is there ſtated, ever to have been adjudged. That it cer- 
tainly was not an unavoidable conſequence; for the wife might 
have been removed to Hinxworth, as to the place of her maiden ſet- 
tlement ; becauſe her abſent huſband was at that time ſuppoſed'to 
be a foreigner, or had no known ſettlement : that the court, for 


the purpoſes of juſtice, would preſume this: that this was highly 


- probable, from the conduct of the other fide, who had inſerted in the 


caſe what did not appear upon the face of the firſt order; that the 
wife was removed as to the place of her huſband's ſettlement. That 
the omiſſion of this circumſtance in the order, diſtinguiſhed the 
preſent from the caſe of the marriage, that had been cited; where 
the huſband and wife were together removed to the place of 515 
ſettlement, If therefore the queſtion was, to what extent the firſt 
order unappealed from was to conclude, the court, in meaſuring 
that extent, would look no farther than that order. $3.21 


Stanley. This is a mere trick in the pariſh of Cheſhunt, which 


the court will not favour, to take advantage of the huſband's ab- 
ſence. That in the caſe of [a] the King v. the Inhabitants of 


Bentley, the reaſoning of the court ſeemed to Thew, that the firſt 


order was not concluſive upon the huſband, becauſe he was not a 
party; and therefore that, in the preſent caſe, the pariſh of Hinx- 
worth was not eſtopped from going into his ſettlement upon the 


ſecond order. 


Lord Mansfield. The pauper does not complain. There is 
nothing at all in this caſe. The firſt order unappealed from is 
concluſive. It is agreed on all hands, that it would have been fo, 
had the ſettlement of the huſband been expreſsly ſtated in that or- 
der to have been at Hinxworth. Then the queſtion;made is, whe- 
ther there ariſes a neceſſary implication, that upon the face of the 
order his ſettlement is there? Now the general rule of law is, that 
the ſettlement of the wife and children muſt depend upon that of 
the huſband : 'tis true, there may be ſpecial and excepted caſes ;. as 
where the huſband has no ſettlement, or cannot be found to give an 
account of it: and theſe would be exceptions from the general 
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rule, But, nulet ſuch ſpecial circumſtanbès are Py we. are 
bound to preſume in fayour of the general rule. The pariſh of 
Hinwaorth have neglected to appeal at the time they were ag- 


grieved; and their being too late now is their own fault. 
ln Juſtice. In the order ſhe is s called his w * 


Au, ws e Juſtices, concurring, 2 I 


d 


YU Diſcharged. 


The order of 3 dated the 17 th of June, 1776, re- 
moving the wife and children from Che bun to Hinxworth, 
Affirmed; and the order of juſtices, dated October 30, 1776, 
the order of ſeſſions, dated the 13th of January 1777, the 
order of juſtices oſ the 20th 1 January 1777, and alſo 
the order of ſeſſions, dated April 7, 1777, Diſcharged. 


This decifion has ſince been confirmed in the caſe of the King 
v. the Inhabitants of Leigh, Mich. 19 G. 3. 1778. Poſt. and a 
ſtronger caſe, that of the King v. the Inhabitants of Towcefter, oc- 
curred in H. 25 G. 85, %. where a woman and her four 
children, in her hafband' s abſence, were removed to the place of 
her laſt legal ſettlement, the order ſetting out nothing more; though 
in point of fact, ſhe was a feme covert, and the removal was made 
to the place of her huſband's ſettlement. - On removal of the huſ- 
band by a ſubſequent order, confirmed by the ſeſſions, from the pa- 
riſh to which his wife and children had been removed, and where, 
upon his return, he had gone to live with them, the court upon a 


1778, 

— 
R. v. Inv a- 
BITANTS of 

Hinx- 


WORTH, 


caſe ſtated granted a rule, which was without oppoſition made ab fi 


ſolute for WING both theſe laſt en 


: 


: 8 Eaſter 


— — £ * 


* 
2 + l * „ ** 1 
« * — 3 = : 
: 
x. a 5 +? ” » 2 * 49 * — " P * 2 
: wennn , c 3 
RE | _ N ' l "In rats. « erp : 6 ® eo 4 
-* TR gy ods en te 3 LS IE” > OG 
4 2 mY - "_ \ 4 . * RN 


ater trons ee. 


* I 
* % 
I ds r LEDs 


te Fo * 


N 


<= 2 S * 


L 
* 
4 
— 
5 
Ty 
Pol 
* 
bh 
\ o 
© 
1 


2 1 — r 


—— * — — 


- 1 * 9 ” " 4 . 4 1 
A 0 W ; N = # "WS = A a. tro as. th _ ik ac 0 _ P22 » l a 1 
| — — — — —— I — —  ——  __—— 
” as » „ — 
= 
. : 
| i : 


Saturdey Rex wv. Iahabitants of St. Bartholomew by the Ex- 


May 9 \ * 

55 tia ef, change. 
Where the Nuo Juſtices remove Urſula. Owen from the pariſh of Sz, 
* Faith under St. Paul's in the city of London, to the pariſh. 


ſervice at the of St. Bartholomew by the Exchange in he ſaid City. The Scfions 
endofthe on appeal confirm the order, and ſtate the following caſe : 
Fade, i ** That the pauper, Urſula Owen, a ſingle woman, was hired by 
new ſervice the year to Mr. Lewis Djedrick Heſpuyſen in the pariſh of St. 3 
33 tholomew by the Exchange, London, on the 11th June 1771 : That in 
tlementis the month of April following, Mr. Heſbuyſen went to Mancheſter, 
. and purchaſed a manufacture there, and upon his return in 
vice. the fame month he told all his ſervants that he was going to re- 
fide at Mancheſter, but did not mention any time ; and that they 
might look out for other ſervices if they choſe, or they might 
ſtay with him till he went to Mancheſter. That the pauper Urſula 
Owen did not look out for any other ſervice, but continued with 
her maſter till the 4th day of Fune following ; on the evening 


of which day her 15 paid her the whole year's wages, and 


gave her half a guinea over, and the ſame evening left London 


and went for Mancheſter. That Mr. Heſbuyſen did not know in 
the morning of the 4th of June, that he ſhould leave London in 
the evening, or even before the expiration of the year's ö 
1 But 
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But that his going was quite a caſual matter, and depended upon 1778. 
<ircdmſtances which he could not at that time foreſee : That if he > 


had remained in London he ſhould have continued the pauper in 
his ſervice, as ſhe was a good ſervant; and that the pauper went 
into a new ſervice two days after her maſter left London. 
Silreſter began to ſhew cauſe in ſupport of theſe orders; but, 
Lord Mansfeld calling upon the other fide, Howorth, in ſupport 
of the rule to quaſh them, infiſted ; that the maſter, having left his 

lace of abode with a declared intention never to return, and 
Leier on that account diſcharged his ſervants before the end of 
the year, it muſt be taken as a compleat diſſolution of the con- 
tract: that whether the whole, or a rateable proportion only, of 
the wages were paid ; or whether months, or a week only, of 
the ſervice were left unperformed, was totally immaterial. That 
the conduct of the ſervant in making a new contract and enter- 
ing upon her ſervice under it two days afterwards, plainly ſhew- 
ed the light, in which ſhe underſtood it. Tho' at firſt it might 
be confidered only as 4 difpenſation of the fervies for the re- 
mainder of the year, yet, ſtill as that diſpenſation was in favour 
of the ſervant, ſhe might waive it and diffolve the contract: That 
ſhe muſt be taken as having done ſo here; or it would be holden 
that the pauper could be gaining two fettlements at the ſame 
time under different contracts; which would he abſurd. He 
relied ftrongly on the caſes of [9] the King v. the Inhabitants of 
Caſtlechurch, and the King v the Inhabitants of Godalming, H. 12 
S. 1. cited in that caſe : in both which caſes, upon a ſeparation 
by conſent about a week before the expiration of the year, and the 
whole wages paid, the court held, that it was a determination of 
the ſervice. He alfo cited the caſe of [5] the King v. the Inhabi- 
tants of Caver/wall, and faid, that the eircumſtance in the preſent 
caſe of the new contract and ſervice entered into, and the new 
ſettlement for the ſecond year being in the act of acquiring during 
the lapſe of the firſt, 'clearly diſtinguiſhed this from the caſe of [e 
the King v. the Inhabitants of Richmond and that to hold this a ſet- 
tlement, would be to repeal the ſtat. 8 & W. 3. c. 30. by which 
ſervants muſt continue and abide in their ſervice during a whole year. 
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Dunn ing and Silveſter | in ſupport of the orders, inſiſted; that this 
Vas no diſſolution of the contract: that in the caſe of [a] the King 
v. the Inhabitants of | Chriſtchurch, where there was an ablencs 
of ſeventeen days on account of illneſs: at the end of the year, 
and the ſervant looked upon herſelf as diſcharged, the court held 
that continuing and abiding in the ſervice means not deſerting it; 
and that ſuch ſervants have their ſettlement as a reward: and here 
it is ſtated, that the pauper is a deſerving ſervant. The object of 
the ſtat. 8 9 V. 3. was to prevent ſervants running away; and 
therefore. it was inapplicable to this cafe. That the true queſtion 
was, whether this was a diſſolution of the contract or a diſpenſa- 
tion of the ſervice? That, if the maſter had altered his mind and 
returned to his houſe, the ſervant would have continued with him; 
and the relation of maſter and ſervant could only be deſtroyed by a 
deſertion. Should not the ſervant, have the reward ſhe had merit- 
ed? Should her maſter's kindneſs place her in a worſe ſituation 
than ſhe would otherwiſe be in? ſhould the remainder of her fer- 
vice be diſpenſed with, and ſhould ſhe not make the ſame adyan- 
tage of the time given her as any other ſervant who had fulfilled 


his contract? This caſe therefore could not be diſtinguiſhed from 


the King v. the Inhabitants of Richmond: That in that caſe all the 
authorities cited on the other fide had been inſiſted upon, and over- 


ruled: and they agreed, that, if it was with leave, the time of ab- 
ſence was immaterial; and to this point was cited the caſe of [5] 
the King v. the Inhabitants of Netber Heyford. 

Lord Mansfeld. The only queſtion is, Whether the ſervant 
continued . bond fide. in her ſervice during the whole year? To be 
ſure there is a diſtinction between exceptions from the contract 
and diſpenſations of the ſervice :: but if the caſe be of the latter 
deſcription and bord -fide, it can make no difference, when the ſer- 


vant is engaged or where; or Whether the ſervice be in the 


ſame or another occupation. ., Why then does ſhe quit the ſervice ? 
At the deſire and for the convenience , of her maſter, who-gaye 
her half a guinea beyond her wages, as an equivalent no doubt for 


her board. It was accidental and a favour to the maſter. The 


caſe of the King v. the Inhabitants of Richmond is full as ſtrong 
as this; for there a new ſervant came into the very place which the 


png had vacated upon a diſpenſation of his ſervice. F raud viti- 


—— — — — — — * 


La] E. 33 G. 2. 1760. Burr. Settl. Caſ. 494. 
[6] E. 32 G. 2. 1759, Burr. Settl, Caf. 479. 


Eaſter Term 18 Geo. 333 — 


ates every thing; but the juſtice as well as reaſon of the thing are 1778. 
here with the ſettlement. Suppoſe ſhe had come from a diſtant 


— 
country [a], and had no other ſettlement, on 1 20 __ * wy 13 


BITANTS of 
one, which ſhe deſerves ſo well? F220} St. Bau v no- 


| XY 4-40 LOMEW bythe. 
. les, Aeli, and Buller, Juſtices concurring, 211 FRY e 


EN J 26 E Flt act Rule Diſcharged, and 
N | | "Ore" Affirmed. 
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Rex v. Inhabitants of Hedſor. 
WO juſtices remove Nilliam Monk, Fane his wife, and 
their four children, from the pariſh of Little Marlow in the 


county of Bucks, to the pariſh of Hedſor in the ſame county. The 
Mons, on appeal, confirm the order, and ſtate the following caſe : 


CI 


„ 8 That 


g 


1778. 
R. . IVAA 


dran rs of 
Hangar. . 


Serrantſleep- 


ing with his 
wife, without 
his maſter's 
knowledge, 


: 


Trinity Term 18 Geo. 3. 


That William Mank, the pauper, being legally ſettled at Bampe - 
ten in the county of, Oxfard, the place of his bicth, about ten years 
2£9, then being unmarried, was hired to the right honourable . 
ham, Lord Boſton, of the pariſh of Hedfor in the faid county of 

Bucks, for a year, as a gardener, and ſerved him there ſeveral years: 
that about nivety-five days before the expiration of the foarth year's 
ſer vice, he married a woman of the pariſh of £17tle Marlow ; and, 
from the time of his marriage, and till the expiration of that year's 


out of the pa- ſex vice, he lodged with his wife in the pariſh of Little Marlow 
riſh in which 
his maſter 
lives, gains a 
ſettlement 
there, 


forty nights, but not ſueceſſively; and did not lodge forty nights 
etſewhere from the time of his marriage, till the expiration,of the 
year” in which he: married. It does not appear that Lord Baſſon 
had any property whatever in Little Marlow pariſh. It alfo ap- 
pears that he did not ſee Lord Boſton within that year he married; 
alſo it appears he never aſked his maſter's conſent to be abſent for 
the faid forty nights, in which he lodged at. Little Marleu or any 
part of it; nor did his maſter give any confent for ſuch abſence ; 


it does not appear where he lodged the laſt night of that year in 


which he married, and which compleated his ſervice with Lord 
Boſton, under the hiring and ſervice for a year: it alſo appears that; 
he never performed any ſervice whatever in Little Marlow on ac- 


count of his ſaid mafter, Lord Beſton; that he continued. to ſerve: 


his maſter Lord Boſton ſeveral years after his marriage. 

Dunning ſhewed cauſe in ſupport of theſe orders; and contend- 
ed, that the inclination, which the court has always ſhewn in fa- 
your of ſettlements. in conſequence of ſervice, need not be indulg- 
ed in the preſent inſtance, becauſe without queſtion the pauper had 
gained a ſettlement in. the ſervice of the firſt year. Fhe only doubt 
was. upon the ſervice of the laſt, Formerly it was queſtioned, 
whether the ſervice ought not to be in the ſame houſe ; and though, 
it was thought ſufficient, if in. the fame pariſh, yet it has ſince 
been holden; that if a ſervant continues. forty days. in a pariſh. in 
bis maſter's ſervics ſa ], the reaſon why the forty days gain a ſettle- 
ment is, becauſe the ſervant comes into fuck pariſh with his maſ- 
ter: and that the court would not permit a ſervant, in a pariſh, 


where his maſter had no property, and where he was not in his 


— —„— 
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E Heaven and , Pr. 12 tan, Foley, 188. i 
maſter's 


1 


Tr inity Term 18 Geo. 3. 53 
maſter's fervice, where confequently he ought not to have been, 1778. 
and where in point of fact his maſter did not know that he was, 2 
elandeſtinely with reſpe& to his maſter, and in fraud of the pa- „rin of 
riſh, who might not know where he ſlept, and therefore could not Habs - 

remove him, fo to gain a ſettlement. | 
_ Wallace, Solicitor: Gage, in 71 of the rule to quaſh 
the orders. A vatiety of caſes have decided that a man is ſettled 
where he lodges the laſt forty days. Neither need theſe days be 
ſucceſſive. The caſe of (a] the King v. the Inhabitants of Caſtle- 
ton is in point. The only difficulty is, whether the want of the 
maſter's knowledge of the fact can make any difference? If his 
maſter's buſineſs is done as well as if he lodged in the family, which 


the caſe ſhews it mult have been, it can make none. 
Lord Mansfeld. a The caſes ſeem to have ſettled it. 
Willes, Apburſt, and Buller „ Juſtices, concurring, 4 | 5 | 
„ 3.02 Mala an” 
n orders quaſhed. 
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| fe] M. 7 G. 3, 1766, Burr, Caſ. 569, 


It is obſervable, that the King v. the Inhabitants of Ca/fkion, and the other authorities 
therein cited, relative to a ſettlement being gained by lodging forty days, are all in the caſe of 
apprentices ;. with reſpect to whom there could: hardly have been a doubt; for the words of 
the ſtat. 3 W. & M. c. 11. ſect. 8. reſpecting apprentices are, “ If any perſon ſhall be bound. 
an apprentice by indenture, and ſhall inbabit in any town. or parilh, ſuch. binding and inba- 13 
<« bitation ſhall be adjudged a good ſettlement.” But the preceding ſection of this ſtatute 4 
enacts 8 ſervants, Fhat if any unmarried perſon, &c. ſhall be Hired into any pa- 
*« riſh or town for one year, ie ſervice. ſhall be adjadged a good ſettlement therein.“ Upon 
this ſtatute, before the adjudication of the preſent caſe, the authority of which governed a 
ſubſequent one, that of the King v. the Inhabitants of Nyzpsfield, H. 21 G. 3. 1781. Pop. 
this point would have admitted of ſome doubt; for there are many caſes that ſeem to favour 
a contrary idea with reſpett to ſervants, In the caſe of the King v. the Inhabitants of Saint 
George's, Hamover Square, M. 8 G. 2. 1734. Burr. Settl. Caf. fo. 16. Lord Hardwicke, even 
in the caſe of an apprentice, ſays; „If the apprentice, by the conſent aud upon the bufineſ 
% of :he maſter, reſides in a ſecond pariſh, (and we muſt take this to be the buſineſs of the 
<« maſter, becauſe he conſented) he gains a ſettlement ;” and, in the argument, the difference 
between an apprentice and ſervant is admitted to be; that the apprentice muſt be bound by 
indenture, and the hired. ſervant muſt be hired for a year, and /erve for a year ; but in the. 
other caſe (that of an apprentice) the laſt forty days refdence and lodging gives a ſettlement. 
In the King v. the Inhabitants of Charles, Tr. 12 G. 3. 1772. Burr. SettL Caf. 706. which. 
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wo juſtices remove Bait / Dabiet, Blie#heth His Ly 400 
; cheir five children, from the patiſh of: Monk Sher vor ne in 
the county of Hants, to the patiſh of St. Giles's, Reading, in the 
county of Berli. The ſeſſions, on appeal, confirm the order, "=. 
ſtate the following 2100 i 
That the pauper, Daniel Davies, being an auen man, on 
1 19th day of December, 1 763, went into the ſervice of Mr, Wil- 
Serve ts... FR Wilder who then kept the Bear Inn, in the pariſh of St. Ma 
ſucceſſive P , P ry 
years, with- in Reading, in the county of Berke, under a general Hiring as a 
7 J poſt boy, and continued in that ſervice in thé aid pariſn for the 
Siena ſpace of ſeven months, where he married his reſent wife, Eliza- 
only, when beth, After his faid marriage” he remained in his ſaid maſter's 
pere ſervice in the ſaid pariſh, for the ſpage of four months, When he 
mencement took lodgings in the pariſh of St. Giles's in Reading, and removed 
of 8 ſuc- thither with his ſaid wife, where he flept for the ſpace of ſeven 
b aunmardted. months; continuing to ſerve his ſaid maſter for the whole of the 
Settlements ſaid laſt mentioned "ſeven months, without coming to any new 
are in recom- hiring, and ſo ſerved his ſaid maſter for the ſpace of eighteen 


f th 
Pane: * months in the whole, and then left his ſaid maſter's d 
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was the caſe of an apprentice. A/on, I, The per formance of actual HOVE is not the thing 
material: it is the reſidence, the inhabitancy of an apprentice in a town or pariſh for forty days, 

that gains the ſettlement, Vide the note upon the next caſe ; the King p. the 1 of 
St. Giles's, Reading. And i in the King v. the Inhabitants of Bat Eaſton, E. 14 G. 3. 1774. 
Burr. Settl, Caſ. fo. 778. Afton, I. alſo ſays; It is the laſt forty days fer wick, that gains 2 
ſettlement to rhe ſervant in the plact where it is performed. And this line 1s exprefsly 1 in 
the King v. the Inhabitants of St. Peter? s on the Hill, in Chefler, Bott, 154, where Lee, Ch. J. 

ſays; There is a diſtinction between apprentices 2nd ſervants, As to apprentites, the ſtatute 
«© js, that they gain a ſettlement by binding and inhabiting, not by binding and /erwice ;. but 
Va ervants gain a ſettlement by hiring and /erwice, without regard to inhabiting. But ee R. 
«© v. Gravency,” I find this caſe in Fort. 221. It was the caſe of a ſervant, whoſe maſter's 
howiſe flood in two pariſhes. The maſter lay, and all the ſervice was done, in one pariſh ; the 


ſervant lay in the other, but in theſame houſe. The queſtion was referred to Eyre, Judge of 


Aſiize ; who conferred. with two other judges, and all three were of opihion, that the . ſervant 
was ſettled in the pariſh in which ſhe lay. With reſpe& to this caſe, I conceive it to have been 
decided vpon the cleareſt principle ; neither can any other arguments be uſed againſt it, than 
ſuch as are founded in a litera} adherence to the phraſe and wording of the cafe ; viz. that 
all the ſervice was done in that pariſh and part of the houſe in which tie maſter lay: whereas in 
fair e bb and plain ſenſe I conceive, that the ſervant muſt be taken to have done ſer- 
vice ſufficient ſor the purpoſe of giying a ſettlement, in every room of her maſter's houſe, in 
which his order or the economy of the family might make it neceflary for her at any. time to 
fleep. The King and the Inhabitants of Fever/bam and Graveny, Paſch. 7 G. 1. "The Ye- 
ry ground of the doubt in this caſe ſeems to fortify the above reaſoning. KL caſe 3 is alſo e- 
ported, but imperfectly, in Foley, 193. 


W. alan, 


'S 


Teint; Term 18 Geo. 3 


Wilſon, J. ad Burton, ſhewed cauſe in ſupport of theſe or- 
ders; and ſaid, that it had frequently been determined, that mar- 
riage. did. not; put an end to the contract between maſter and ſer- 
vant; and that the word“ unmarried”: in ſect. 7. of ſtat. 3 W. & 
M. c. 11. went only to the hiring, and not to the ſervice: and 
cited the gaſe of Far ingdon and Witty,' P. 1 Ann. and Farring- 
don and Wilcot, E. 2 Ann. in 2 Salk. 527 and 529: that, this 
being ſo, and no new agreement having been entered into, the ſer- 
vice of the firſt and ſecond year were to be connected and referred 
to the ſame original hiring; when, the pauper being an, unmarried 
man, the place, where the laſt forty days were ſerved, was his ſet- 
tlement : and that to this; the caſe. of [a] the King v. the Inha- 


bitants of Croſcombe,. was in point. | 
Kerb and Lawrence, in ſupport of the rule, admitted that mar- 
riage does not diflolye an exiſting contract; but that the marriage 


muſt have been had during the year, at the beginning of which 


there could have been a legal contract: that, though it was true 


that the general rule, that a general retainer was a retainer for a 
year, had been extended by conſtruction beyond a year, yet that the 


court would be careful, that the particular rule of conſtruction 


ſhould not deſtroy the principle of the general rule: that the doc- 


trine of the. ſameneis of the contract, and its relation to the origi- 


nal hiring, holds in the caſe of unmarried perſons, who are capable 
of renewing their contract at the expiration of the year; but not 


ſo, as here, in the caſe of perſons married at the time, who by the 


expreſs proviſion of the ſtatute ate incapacitated: that, if this re- 
lation could be carried over to the ſecond year, a man, who happened 
to be hired. in his firſt year's ſervice a week. before he married, 
might, in direct contradiction to the policy of the ſtatute, burthen 
the pariſh in Which he was firſt hired with all the children he might 
have during the courſe of his life: and that the caſe of the Kin 

v. the Inhabitants of Creſcombe was totally inapplicable; becauſe 
there, at the time of the conſtructive hiring, in the beginning of the 
ſecond year, the pauper was unmar rie. 


Willes, Afhburf, and Buller, Juſtices, thinking the point new, 
took time to confider.. e 
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mne. 


Mills, fuſtice the court being then full, delivered the Jodg- 
mam the ↄ . jꝗfſqꝶę . ß % OLD TER. 
This caſe depends upon the conſtruction of the 7th ſe. of tat. 

3 W. & M. c. 11. The act was intended for the benefit of un- 
married perſons; and the prineiple of it is, that the "pariſh that 
reaped the benefit [a] of the labour of a man unincumbered with a 
family, ought to make a ptoviſion for that man, when diſabled ot 
incapable of working and providing for himfelf; but not for 
others from whom they had derived no benefit : that the burthens' 
they were to be ſubjected to ſhould be equal and correſpondent, 
not unequal and diſproportionate, to the benefits received from the 
pauper's labour. Then the ftat, 8& 9 W. 3 c. 30. uſes the very 
ſame words as the former ſtatute : © unmarried perſons not having 
„ child or children.” The meaning of theſe acts is obvious: that 
the labour of one man ſhall not be fufficient to encumber a parith 
with the maintenance of a numerous. family. As to the other 
ground, the law is, as has been determined this term in the [4] 
caſe of the King v. the Inhabitants of Hedſor, and Fc] the King v. 
the Inhabitants of Hanhury ; that marriage does not diſſolve the 
contract, if it happen during the year in Which a man has beer 
hired as a ſingle man. To ſuch only the benefit of the act was 


meant to be extended; and for this reaſon, that married perſons 


ought to continue in the ſettlement, acquired previous to their mar- 


of Willes and Aſhhurſt, Juſtices, ſays thus 3 , Rho It has been. {ai 


riage. If there had been a refidence of forty days in the pariſh of 
St. Giles at the end of the firſt year, the pauper would have been 
well ſettled there: it would have been within the cafe I have cited 
of the King v. Hed/or ; but that is not the preſent cafe. The caſe 
of the King v. Cro/tombe does not apply, 1. Becauſe that was the 
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La] And ſo this is laid down by Lee, Ch. J. in the King v. Crgſtambe: and, no doubt, 
whether it he or not the legal ground, on which the fettlement ſtands, it was the motive and in- 
ducement of the legiſlature in paſſing the act; and yet, in the caſe of the King w. the Inhabi- 
tants of Charles, Fr. 12 G. 3. 1772. Burr, Settl. Caf. 706, Aſton, J. ath the concurrence 

4, that ebe benefit the 
«© pariſh has received fram the labour of the pauper is the reaſon of gaining a ſettlement in it. 
But that is not the true reaſon ; it is the refdence. or inbabitancy for. the tak forty days, that 
„gains the ſettlement.“ Rut, that being the caſe of an apprentice, it went not, I pre- 
ſume, upon the 7th ſet. of the act, upon which the judgment in che preſent caſe pro 
ly does, but upon the 8th ſect. to which in the margin the reporter refers; and, if ſo, is con- 
formable to the doubt ſuggeſted in the note on the laſt caſe. Fhe 7th ſect. of the act is 
confined to hired ſervants; the 8th to apprentices, | Fi 

#5] Ante, p. 51. | n 

J61 Fr. 26 & 27 G. 2. 1753. Burr. Settl. Caf. 
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/ y the whole of the year. 2. Be- 1998, = 
cauſe the court did there preſume the continũance the old conu - | - 
tract. Here the pauper was incapable of making a new con- R. v. Iv na- =_ 
tract at the commencement of the ſecond year: Preſumption-can 1 he 8 
go no further; and at that time he was a married man. Ia this caſe, 
ſuppoſe at the end of the firſt year a'new agreement had been made 
between the maſter and fervünt? A ſervice unter that cauld not 
have given the. pauper a ſettlement, ' Shall he then by an implied 
contract do that, Which in exprefs- and direct terme he could not 
do ? If the original "hiring were conſtructively to: be continued. 
throughout. che ſecond year, it might laſt for twenty years; and 
Pariſhes, dn ſach à conſtruction as is contended for in ſupport of 
theſe orders, might be burthened by retrofpect with families from 
whoſe labdur they had received no benefit. We are all of opinion, 
that both orders ought te be quae. 
N N 144 1 
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1 Rex v. Inhabitants of Welford. 
WO juſtices. remove. Jahn 
35 their child, from the 
Worceſter, ito the patiſh of 
The ſeſſions on 
caſe: * 


* 
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ö a 
=. ard child, 


the Hamlet of Sambora, in the county ef Warweck,.and contivged — 
to live with his ſaid maſter at Semborne aforeſaid, till within three | 
weeks of the expiration of the hear; when the maſter on account 
of a ſuppoſed criminal intimacy between the pauper and a ſervant 
girl then big with child. who had lived with the maſter, but was 
diſcharged from his ſervice, inſiſted upon his quitting the ſervice, n 
and diſcharged-himacecrdingly. | The pauper being alled whether, 1 
if his maſter would have let him, he would have ſtaid: he replied, 
that he would. That the maſter offered the pauper all his wages 
except four ſhillings ; which the maſter inſiſted upon detaining, as 
a ſatisfaction for the loſs of the pauper's ſervice for the ſaid three 
11155 + e 40 weeks; 


jt 


1998. weeks! 3 but which the pauper refuſed. to Lake « That the nauper,. | 


Trinity Wen, 18 Goh ' 


Cw after be was turned.out of his. ſervice, went to a juſtice of peace 
B. „ lan- in order to recover his full wages; but the juſtice telling him he 


wee. 


_ nirax74 of could not recover the whole, and the pauper having no 8 to 


there to have been ſo 


for whatever reaſons, the pauper had, in point of fact, conſented. to 

the diſſolution of the contract: and that this conſent being only to 
an act, the effect of which, if refuſed, the law has given to the 
maſter by compulſion and againſt the pauper's will, the court would 


ſubſiſt upon, accepted the money the maſter had offered him, abat- 


Ing the four ſhillings for the three weeks: and that no order in 
_ writing, was ever made by any juſtice or juſtices for: diſcharging the | 
ſaid pauper from his ſaid maſter's ſervice, . 1 St 


Bearcreft and: Caldecott ſhewed caple in ſupport of theſe orders . 
and infiſted, that the ſervice in this caſe was not compleated either 
in point of law or in fact. That the principle of ſa] the caſe of. 
the King v. the Inhabitants of Brampton was upon the law in 
point; TE that the offence was equally contra bonos mores in the . 
caſe of a man, as in that of a woman: that however reluctantly or 


not hold ſuch an act void; becauſe the pauper, though willing to 


do ſo, had not the means of controyerting it. That the fact of * 


criminality was fully ove below, and was meant by the court 
ted 
Dunning, in. ſupport of the rule, to quaſh theſe orders inſiſted, 


_ that the fact of the pauper's criminal conduct was only hypotheti- 


cally and not fully ſtated: that an imaginary crime could be no good 
cauſe of his diſcharge ; and that the court would not ſuffer a man's 
right to be concluded upon by a conſent, which aroſe folely from 


the miſery of his ſitustion. F 
Lord Mansfield. Had the fact of criminality dees p poſitively ſtated, 


ot 


to be ſure it would have fallen within'the principle of the King v. 


the Inhabitants of Brampton; but as the intention of finding this 
fact is repreſented to have been different from the finding; and as 


there might have been a more compleat conſent, the caſe tan go 


down to be re- ſtated. 


The caſe was re- ſtated at the following TO The fact of the 


pauper's See was poſitively found 5 and the maln at 1 


1 * - — 
hs — — 


inſtance 
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this reſpect out of the caſe of the King v. Brampton. But the caſe — of. 3 
was abandoned: it never came again into Weſtmmſter Hall. WzLyonn. 3 
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WO juſtices by order, dated April 2 5, 1778, remove Alice order qua- 
1 Cooper, wife of Richard: Cooper, and their four children, 5 3 | 
from the pariſh of Ewell, in the county of Surrey, to the pariſh of — og 
Leigh, in the fame; county. The ſeſſions, on appeal, quaſh this 
order; {4917 ͤ 620% G08 .. | 
Two other juſtices” by order, dated Ju 22, 1978, re 
Richard Cooper, Alice his wife, and their four children, from the 
m pariſh to the ſame pariſh, ' The ſeſſions on appeal confirm this 
ordes ĩðᷣ ß , ̃‚— de). SMS OC P ] 
Theſe orders being removed by certiorariꝭ and ĩt not being ſuggeſted 
that any act had been done, in the interval of the two orders of juſ= 
tices, to vary the right of ſettlement of the paupers, Nous moved to 
quaſh the laſt order of juſtices and the order of ſeſſions confirming 
it; upon the ground, that an order quaſbed on appeal is as conclu- 
five between the parties, as an order confirmed is again the world + 
and now Wallace, Solicitor: General, upon the authority of [a.] the 
King v. the Inhabitants of Hinxworth acknowledged, that theſe 
orders could not be a n 
5 r 2 114 7 Rule abſolute, and both $f 
orders quaſhed. 
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Saturday, Rex v. Inhabitants of. Stockland. 


Apprentice, WO | juſtices remove Rhuben San om, otherwiſe Samſon, Eli ; 
voluntarily . abeth-his wife, and their two children, from the pariſh of 
wich his ng. Ofterton, in the county of Devon, to the pariſh of Stockland, in 


W 


ters execu- the county of Darſet. The ſeſſions on appeal confirm the order, and 


tor, ne ſtate the-following caſe : 


ſent, gains pariſh of Sfock/ang, to Fabn Davey, of that pariſh, till twenty-four : 
coder Es lng win hy up yea in tht pri, ner tha inde 
2 as. — ture, when his maſter died. 14 That he continued. with his ſon, who 


. 


der ſuch aſ- was his executor and had proved the will, for about ſeven years in 


— 


in the ſaid; pariſh of Ortertun, to learn the trade of a Ae his 
uncle with. the pauper applied to the executar, for his conſent, who 
gave his conſent accordingly; ſaying he would do any thing for the 
deteſit of the pauper: and then the pauper made an agreement with 
his uncle for 14. 64, per week, and continued, wit him, in the 
whole, two years: and, a half; at the end of the firſt four months of 
which time, the pau per-attained his age of twenty-four years. 
Wallace, Solicitor General, ſhewed cauſe in ſupport of theſe or- 
ders; and cantended; that apprer ticeſhip is merely a perſonal truſt 
between the maſter, and ſervant, and is determined. by the death; of 
either. That this had been ſettled in the caſe of [a,] Baxter ex- 
ecutrix, v. Burfield. That even the maſter himſelf. could not in 
ſtrictneſs aſſign his apprentice; though the aſſignment has indeed 


fgnment- that pariſn, when the pauper being deſiraus of living with his uncle 


— —_— — —— — 


* 


— — .—_— ——— 


* "LT 


[4] E, 20 G. 2. 2 Str. 1266. Bott. 173. 


been 


— — * 


Hilary Term 19 Geo 3. 61 
been conſidered as evidence of the maſter's conſent, that his appren- 1779. 
tice might go into another ſervice: but if the conſent. of the ori... 
ginal maſter was not ſtrictiy valid, it would be too much, after his N. = ener 
death, when all perſonab truſt has been adj 
ſay that the ſame effect ſhould flow from the conſent of the exe- 
nn ESE (7015 040.73 16 USHS $5 11 3641008; 5 Nin 
Dunning and Fanſhawe, in of the rule to quaſh theſe or- 
ders, inſiſted; that the caſe of [a] the King v. the Inhabitants of 
Eaſi Bridgeford, muſt govern this: that it is there decided, that the 
refidence of an apprentice for 40 days, with a new maſter under a 
parole aſſignment from the widow, without adminiſtration of his 
original maſter, gains a ſettlement: that, whether a maſter be 
living or dead, the aſſignment of an apprentice muſt operate equally; 
its ſubject matter, the per/in of the apprentice not being itſelf aſ- 
ſignable: that if it were true, that a ſettlement would have been 
gained by a reſidence with the repreſentative of the original maſter, 
after the apprentiee has, as here, conſented to continue with the re- 
preſentative, it muſt be gained by a reſidence with the perſon to 
whom he is transferred by the repreſentative: that it has been 
adjudged as to aſſignments in the caſes of [4] the King v. the In- 
habitants of Clapham, and [e] the-King-v.-. the Inhabitants of Ta- 
viſtock, that the conſent of the original, is included in that of a ſub- 
ſequent, maſter : that conſequently the aſſignment of the executor 
operated here in the ſame manner as it would have done in the caſe 
of the original maſter, and was an evidenee of his conſent: that, 
though the apprentice was not compellable..to ſerve the repreſenta- 
tive of his firſt maſter, yet it' had not been contended, that the 
death of the maſter by act of law abſolutely diſſolved the relation: 
and therefore, the apprentice having by his on election given it a 
continuance, that tlie la had, after ſuch. conſent, thrown upon the 
repreſentative every right with which the original maſter had ever 
been inveſted : that it is aſſumed in the caſe cited from Str. (where 
it was laid down, that an apprenticeſhip is merely a perſonal truſt) 
that thoſe who bind an infant to learn a trade muſt, from the nature 
of ſuch a contract, act from a knowledge of the perſonal ſkill and 
ability of the maſter ; but that this reaſoning does not apply to the 
preſent calc, that of a pariſh apprentice, bound to huſbandry, . 


27 — oo 


— at. A & 3 1 1 2M BS EY its. Mac. ** ah. 
— 
* —_— a 4 — — r and o 2— — — — — 
. o e 


. ” + 2 
, \ : —" * * F ( 1 ”% 
8 3 0 C 7 2 7 « : 4 * & 
- h | 


R 


| 
| 
1 
1 
1 


* 
£ : . 
- 


2 
i E. 20 G. 2. 1947+ Burr. Settl. Caſes 256. 15 
[cj T. 7 G. 3. 1767. Burr. Settl. Caſes 578. 8 


to have ceaſed, to STOCKLAND. * 


N 4 | PE N. 4 STHEC LETS 1 1. l | 4? 1 
T. 12 G. 2. 1739. 2 Str. 1115. Burr. Settl. Caſes 1333 r ia 2481 


bara” =: 2 2 a 
— — — = — > 
- | 


* — 
« — 
2 — DE 
p — - 


—— 1 Q 
— —— — —— ne 2 222. = % 
7 — # St a — < WD P Fl 


4 -> *. Pe” * * 


- =- R 2 2 - H 
2 - * - - 
— —— ꝗ—UUl,. . N pom rp me — „8 — —— 
- — 
- 


* &@ — 2 


— 7 
= 2 


STOCKLAND. 


62 _. Hilary Term 19 Geo. 34 


1999: Lord Mansfield... Though an apprentice is not ſtrictly aſſignable, 


waz and cannot be tranſmitted to executors, yet if after the death of his 


R. v. IxH4- maſter he continues with the executor, in the character of an appren- 


BIT ATS Of 


was made by a widow, who had not taken out adminiſtration. 


tice, and afterwards goesto live, with his own conſentand that of all the 
other parties, with another perſon in another. pariſh, this muſt be 
taken as a continuation of the ſervice under the original indentures; , 
and gives a ſettlement by a reſidence of 40 days. The caſe of Ez/f 
Bridgeford goes further than the preſent; for there the aſſignment 


Y 
| 


Buller, J. The caſe of Baxter v. Burfield, does not at. all . 
peach the deciſion of the court upon this caſe; for there the queſ- 


tion was, whether the pauper was compellable to ſerve againſt his 
conſent, © N ter n 
Willis and Aſdburſt, Juſtices, concurring, | Wer! 
Rule abſolute and both 
7 g orders quaſhed. 


„ a 5 n | 
19 Geo. 3. 1779, 
e. Rex v. Inhabitants of St. John, Southwark. _ 
Paying with- WO juſtices remove Efther, the widow of Daniel Turner, 
out being and her three children, from the pariſh of Mitebam, in the 


rated, will 
not give a 


county of Surrey, to the pariſh of St. Fobn, Southwark, in the fame 


ſettlement. county. The ſeſſions on appeal confirm the order, and ſtate the 


following caſe ; ' 
| 2 The 


* 


Trinity Term 19 Geo. 3. 
The name of the pauper's huſband was inſerted in the land-tax 
rate within the pariſh of Mzcham, in the following manner : 


= ” 
—_— — * 


— am : — — — — — noe — 
I Landlords |. © | In whoſe occu- | | 

Rent. | ITY For what. pation. Sams aſſeſſed, 

— — — * — — — — 

| . | ET 

C. 5 © o Oxtoby. Houſe, Daniel Turner. © 10 10 
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That the pauper's hufband occupied the houſe, of which he is 


deſcribed as occupier, and paid the rate for ſeveral years: that the 


rate throughout is in the ſame form: That the land- tax by agree 


ment with the landlord, was deducted from the rent. 
Mingay had moved to quaſh theſe orders; and Rous now ſhewed 

cauſe in ſupport of them: He cited the caſe of [a] the King v. the 

Inhabitants of Carſhalton, which the court ſaid was preeiſely the 


preſent caſe, and the | 11 0 
e Rule was diſcharged and both 
orders confirmed. | 


— 


La] E. 15 G. 3. 1775, Burr. Settl. Caſes 80g, 


Michaelmas 


63 


1779. 
— — 


R. v. Ia na 
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St. Joux, 
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WARE. 
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Saturday, 


Nov. 13. 1 * | Rex ©. Inhabitants of Bockinghim, 


WO ;oſtices remove Mary Swift, widow, from the 

of Fringford, in the county of Oxford, to the pariſh of Buck- 
ingbam, in the county of Bucks, The n on e confirm 
this order, and ſtate the following caſe : " 

That in the year , Fohn Leiceſter, the pauper 8 father, and 

Crean herſelf jointly pirtbaled « {boils r_ copyhold of inheritance, 
though not ſituate at Gaucatt, in the pariſh of Buckmgbam, for 141. or 15/7. 
2 part of which conſideration money was paid by the ſaid John 
moval of the Leiceſter, and the remaining part by the preſent pauper, and the 
2 e were ſurrendered to the uſe of the ſaid Jobn Leiceſter, for 
upon a re- His life, with remainder to the pauper in fee: that ſaid Jobn Lei- 
moval by the ceffer was admitted: that the pauper ſome few years after this pur- 
— Srante chaſe, and in her ſaid father's life time, intermarried with one Ro- 
bert Swift, who was ſettled in the pariſh of Fringford: that five 
or fix years after ſuch marriage, ſaid John Leiceſter, her father, 
died; whereupon the pauper and her huſband came to and refided 
upon theſe premiſes, and the pauper alone was admitted (according 
to the cuſtom of the manor) in 1745: that they lived there chiefly 
to the time of her huſband's death, which happened about four 
years ago: that on the 14th of June, 1776, the pariſh of Fring ford 
granted a certificate to the pauper, under the hands and ſeals of the 
churchwardens and overſeers there, and atteſted by two Juſtices, re- 

ſiding in or near ſaid pariſh, &c. 

The caſe then proceeded to ſtate all theſe acts, which appeared to 
be regular together with the certificate in hæc verba. That the 
certificate was delivered to the pauper and kept in her poſſeſſion, not 
delivered to the pariſh of Buckingham till after the removal of the 


pauper, 


Michaelmas Term 20 Geo. 3. 65 


uper, under the order above ſtated: that the pauper after the 1779. 
ard, the certificate, and before. the Rag r 7 af upon the 3 ts 
premiſes. upwards of 40 days upon the whole. Upon. the hearing R. v. Inna- 
of this appeal, this certificate was offered to the court as concluſive * 
evidence againſt Fringford, ſo as to prevent theis; ſetting up any ſet- nan. 
tlement obtained in the'pariſh of Buckingham,, previous to ſuch cer- 
tificate granted: but the court are of opinion that the certificate 
under theſe circumſtances is not a good certificate, or ſuch an one as 
they could receive as concluſive evidence: and that the pauper has 
gained a ſettlement in the pariſh of Buckingham, by ſuch eſtate and 
reſidence as is before ſtated, and confirm ſaid order of removal. 

 Wooddeſon had moved to quaſh; theſe orders, on the ground, that 
the detention from the appellants by the pauper, till after his re- 
moval, of the certificate, granted by the pariſh removing, and of 
which that pariſh at the time of the removal could not be ignorant, 
would not intitle them to avoid the effect of it, when produced at 
the trial againſt them; but that they were thereby concluded: and 
no cahſe being how/ſhewn nm „ 
Per Curian, Rule abſolute, and both 
Minn nin bitt ö SALVE 44% Orders quaſhed. EL 
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Rex v. Inhabitants of Under Barrow and Bradley Field. * 
WO Juſtices remove Thomaſin Hallbead, from the town and 

1 hHarlet of Uverſton, in the county of Lancaſter, to the town- 

ſhip or diviſion of Under Barrow and Bradley Field, in the county 

of Westmoreland The ſeſſions on appeal confirm the order, and 

ſtate the following caſe: 


1 1 The 
F321! 
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66 Hilary Term 20 Geo. 3. 
1780. The pauper, Thomaſin Hallbead, ſingle woman, being ſettled in 


we townſhi p of Under Barrow' and Bradley Field, in the county of 


R. v. Inna- Meſtmoreland, by a derivative ſettlement from her father, was hired 
ge of for one year from Whitſuntide 1970, to Whitſuntide' 19771, to Daniel 


UnDzs 1 5 AWW 
Bazxow and Burrow, then an inhabitant in the ſaid townſhip of | Unger-Barrow 


N and Bradley Field, for the yearly wages of eighteen ſhillings; the 
puauper entered upon her ſervice accordingly, and ſerved and lived 
Increaſe of with the ſaid Daniel Burrow, in Under Barrow and Bradley Field, 
1 Ccond hir. under the ſaid hiring, till the 12th day of May following 17713 
ing. for leſs when the ſaid Daniel Burrow removed with the pauper into the 
1 townſhip of Stri land Roger, in the ſaid county of Weſtmoreland, 
6rft hiring for and ſhe there continued for ſeven days, in the ſaid Burrow's ſervice : 
a year ended, which compleated her ſervice of one year under the ſaid hiring, and 
anCaremoval received her wages of eighteen ſhillings; - and then, being under 


into another : x * k 
pariſh, are age, hired herſelf again to the ſaid Daniel Burrow for another year, 


_ notſuchadif- to wit from Whitſuntide 1771, to Whitſuntide 19772, for the yearly 


contiuance n 


of the firſt wages of twenty-five ſhillings, and, under the ſaid laſt mentioned 
ſervices hiring, continued in the ſervice of the ſaid Daniel Burrow, in the 
e 2 ſaid townſhip of Strickland Roger, from the ſaid Mhitſuntide 1771, 
| — x «Int. 
under it. till Candlemas following; when, her ſaid maſter's goods being diſ- 
trained and ſold for arrears of rent, the pauper by mutual conſent 
quitted her ſaid ſervice, and received her wages till that time. 
Wilſon, J. and Mood, ſhewed cauſe in ſupport of theſe orders; 
and contended, that this caſe was diſtinguiſhable from that, which 
would be relied upon on the other fide [a] the King v. the Inhabi- 
tants of Croſtombe : that here the original ſettlement of the pauper, 
and her ſettlement at the time of the hiring, was in Under Barrow : 
that, as ſhe was therefore under an incepacity of acquiring any new 
or original ſettlement at Under Barrow, ſhe could not have any de- 
rivative one communicated by a continuation, even if it had exiſted, 
of ſuch firſt hiring : that there was ſuch a continuation under the 
firſt contract, and that there was no new agreement, was in that 
caſe expreſsly ſtated; but that here, the firſt contract was ſtated to 
have been at an end, the wages received, and a new contract for a 
new conſideration made: neither is it in this caſe ſtated, that there 
was no chaſm, no interval between the two hirings ſo as to prevent 
their being connected for the purpoſe of giving a ſettlement: ſo 
that, added to the difference of wages, it was to every intent the 
ſame thing and muſt have the ſame conſequences, as a new engage- 


1 2 2 
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(a) M. 19 G. 2. 1745. Burr, Sett, Caſes, 256. 2 Str, 240. 
ment 


| Hilary Term 20 Geo. 3. 67 


ment with a new maſter: in the ſame manner as an old tenant 1780. 
making a new agreement for rent, ſhall no longer be conſidered aa 
holding from year to year under the old demiſe. 8 
Dunning, Chambre, and Howorth, in ſupport of the rule to quaſh Under 
the orders, inſiſted; that as to the objection that a ſettlement could BAA and 
not, under the circumſtances ſtated, be communicated in the ſe- r 
cond pariſh, Lee, Ch. J. in the King, v. Creſcombe, which was | 
throughout in point, ſaid, ** it was quite indifferent in what pariſh 
the ſervice was, F it was the ſame ſervice :” that the ſtate of the caſe 
ſhut out the argument upon the_interval between the two hirings ; 
for, that, upon the completion of one ſervice, the to be 
bound a ſecond muſt mean immediately: that a reaſonable ſpace the 
law will allow : and that a diſcontinuance and abſence of an hour, 
as in the caſe of [a] the King v. the Inhabitants of Fifebead Mag- 
dalen, and of any ſpace of time not exceeding a day, as in the caſe of 
[5] the King v. the Inhabitants of Elligſield, had been adjudged in- 
ſufficient to defeat a ſettlement. ©  , * | 
Lord Mansfield. | The point is fully ſettled; and we are all very 
clear, that this was a continuance of the ſame ſervice with an in- 
creaſe of wages. | af | 
Howorth, The leading point here happens to have been eſta- 


bliſhed in a caſe from this very pariſh [e]. ) 


Per curiam, | Rule abſolute and both 
| | orders quaſhed. 


* wm 
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(a) M. 11 G. 2. 1737, Burr. Sett. Caſes, 116. 
(5) H. 17 G. 3. 1777. Ante, p. 4. 
(c) H. 6 G. 3. 1766. Burr. Sett. Caſes, 545. 
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Wedneſday, 


Feb. 9. 


The juſtices 


at ſeſſions 


have a con- 
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juſtice of the peace made an order upon the churchwardens 
and overſeers of the townſhip of North Shields, in the pariſh 


current juriſ. Of Tynemouth, in the county of Northumberland, (upon the oath of 
dition with Ann Irvin, the wife of Thomas Irvin, a mariner and then a priſo- 


2 juſtice 


ner in France, that ſhe was very poor, impotent, and not able to 


pariſh, or of Work for the maintenance of ber three children by her ſaid huſband, 


the neigh- to wit, James, aged fix, Mebitable, aged three years, and Ann, aged 
17 fourteen months, and that ſhe had applied to the overſeers for relief 
ders for re- for her ſaid three children, and was refuſed) to pay the ſum of two 
hef of _— ſhillings and ſixpence weekly, ante the ſaid Ann, the mother, for, 
Appeal lies and towards the ſupport of the ſaid three children, until ſuch time as 
ning = they ſhould be otherwiſe ordered. The ſeſſions on appeal confirm 
uch order. | E 


this order, and ſtate the following caſe: _ 

That there was, at the time of iſſuing the ſaid order, and now is, 
within the ſaid townſhip, a poor-houſe, eſtabliſhed according to the 
ſtatute made in the gth year of the reign of his late Majeſty King 
George the 1ſt; into which the ſaid oyerſeers were and are willin S 
to receive the ſaid Ann Irvin, with her ſaid three children, and of- 
fered ſo to do; and that the ſaid Ann Irvin refuſed: to go herſelf 
with her ſaid three children thereto; and it alſo appeared to this 
court, that the three children named in the ſaid order are of the 
ages therein reſpectively mentioned: and that the ſaid Ann Irvin 
hath one other child of the age of eight years, for which ſhe did 
not ſeek relief; neither did the ſeek relief for herſelf, or is any te- 
lief ordered for her by the ſaid order: and it alſo appeared to this 
court, that the ſaid Thomas Irvin, the huſband, is a mariner, and 
now a priſoner in France, and that the ſaid Ann Irvin is unable to 
provide for her ſaid three children, in the ſaid order named. And 
the ſaid three children, in the ſaid order named, are nurſe-children 
under the age of ſeven years, and in the opinion of this court ought 
not to be ſeparated from their ſaid mother ; neither in the opinion 
of this court is the ſaid mother, not ſecking relief for herſelf, com- 
pellable to go into the ſaid poor-houſe. k 

Dunning ſhewed cauſe in ſupport of theſe orders; and inſiſted, 
that as the mother had not here aſked relief for herſelf, this could 
not be conſidered as the caſe of a perſon refuſing to go into the pa- 


M91 riſh 
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riſh work-houſe, under the proviſions of St. 9. Geo. 1. c. 7. 5. 4 ; 
which were that, in caſe any poor perſon ſhall refuſe to be lodged, 
kept, or maintained in the pariſh' work-houſe, &c. ſuch poor per- 
ſon ſhall not be entitled to aſe or receive collection or relief from the 


churchwardens and overſeers of the poor of the pariſh.” Had the 


order run in a different form, and ſtated only the application of the 
children, then under age of nurture, and living with their mothe 

who was unable to ſupport them; and had then directed the of- 
ficers to pay a proper weekly ſum for their ſupport, this objection 
would not baye been open ; can then the court cither in juſtice, or 
humanity put ſo critical and rigid a conſtruction upon ſo beneficial 
a law, as to ſay, becauſe the mother, who ſtruggles to ſupport her 
own independence, and to prevent, on her own account, any trouble or 
expence to be thrown upon the pariſh, has applied for her chil- 


1780. 
— — 
R. v. Inna” 
BITANTsS of 


NorTna 
SutzLDs. 


dren, and the relief is directed to paſs through her hands, that ſhe. 


falls, within the letter of the law. That in the caſe: of [a] the 
King and Carliſte, the relief applied for, received and ordered, was 
for the mother as well as the children; and being in part perſonal, 


made; that caſe diſtinguiſhable from the preſent, and brought it 


within the ſtatute. F . 
J. ee and Scott, in ſupport of the rule to quaſh theſe orders, in- 

ſiſted ; that the object and policy of this act was to prevent idleneſs, 

and tocompel ſuch perſons. as derived a ſupport from the pariſh to 


contribute by their labour to its benefit: that the conſtruction con- 


tended for muſt defeat this aim, and would enable any one to.throw 
his whole family upon the pariſh, and contribute nothing himfelf ; 
that the ſingle exception to this law was under St. 19 G. 3. c. 72. 
s. 3. in favour of the families of ſubſtitutes in the militia : that, if 


parents are by law bound to ſupport their children, to give relief 


to the child is, to relieve the parent: that, if this be then a benefit 
to the mother, derived from the pariſh, by the pirit of the law, ſhe 
falls within its proviſions ; and it is the argument on the other fide, 
that reſts upon the lerter: that the King v. Carliſte, went upon the 
principle, that parents muſt contribute their own labour towards 
the ſupport of their families; and was a determination in point by 
all the judges. 1445 9888 

Willes, J. inclined to the diſtinction taken at the bar between 
this caſe and that of the King and Car/zfe : and ſaid, that the pa- 
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(a) M. 7 G. 3. Bura's Juſtice, vol. 3. p. 6374 edit, 1785. ” 
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1780. riſh had benefit by the mother's continuing without relief, and ſup- 
oY porting her eldeſt child ; and that if a benefit was to be derived to 
R. v. Inn4a- part of her family from the pariſh, they were not therefore intitled 
es 4 of to her labour and that of the whole: that all the aſked was a ſub- 

"4: y 4d ſiſtence for ſuch of her children as were in a ſtate of helpleſs infancy. 
Suppoſe the caſe of an accident or broken limb, muſt the condition 
of relief in ſuch caſe be, that the parent accompany the child ? That 
the words of the act in the next clauſe of the ſame ſection, which 
ſpeaks of the poor in pariſhes that unite, are, ** be, ſhe, or they, ſo 
refuſing, &c. ſhall not be entitled to aſk, demand, or receive, &c.“ 
I ſee no reaſon therefore why this muſt neceſſarily be cenfidered as 
a caſe. within the act at all, or why it may not be taken as an ex- 
cepted caſe. Nor can I admit the act as concluſive, unleſs the caſe 
of the King and Carliſle is thought to have decided upon the point: 
but, as appears to me, the queſtion there, was not, whether ſuch re- 

lief could in any caſe be ordered; but whether the order made 
could be ſupported ? | n | Sh 


Aſpburſt, J. One's wiſhes are in favour of the order; but 1 ; 
doubt whether we are not bound by the act. A parent is obliged 0 
to maintain her family in the firſt inſtance; if ſhe becomes 
unable, ſhe may receive relief: but if-ſhe-do, and the family at the 

time were living under the roof and protection of the mother, the 
relief muſt be taken as extended to them all; and every poor- 
houſe has accommodations for children, Tf conſidered otherwiſe, 
it would be attended with miſchievous conſequences. Suppoſe an 
idle artificer was to throw all his family upon the pariſh, and ſay 
I'll only earn ſufficient for myſelf ; how under the conſtruction in- 
ſiſted upon is this miſchief to be prevented? The object of the act 
was to make an uſeful and neceſſary body of men uniformly in- 
duſtrious. 6h 5 3 4h 

Buller, J. I am not ſatisfied that we are bound by the act, as it 
is faid to be expounded in the King and Carliſie; but think, that 
the ſtatute in its true conſtruction is confined to ſuch poor perſons, 
for whom the relief is ordered; and therefore that the diſtinction 
between that caſe and the preſent is well founded. The act profeſſes 
to be made for the greater eaſe of pariſhes in relief of the poor.” 

Now the very reverſe of this mult be the caſe, if a pariſh is obliged 

to find accommodation for a numerous family, when an individual 

only of that family wants relief. The act does not expreſsly ſay, 

that any one, except the individual who wants relief, is bound ei- 

ther to go into the poor-houſe or to work; and infants of the ten- 
| | der 
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der years, ſtated in this caſe, are not capable of diſcretion, and con- 1780. 
ſequently not the objects of compulſion either as to their going into 
the poor- houſe or their working, when taken there, ' That this con- wy ING 
ſtruction will not be productive of any miſchievous conſequences or Nora * 
promote idlenefs amongſt artificers and manufacturers; for where SnizLos. 
the parent is able to maintain his family by his labour, but re- 
fuſes to do it, he may be compelled to work and be puniſhed as an 
example. . "7 ome f My) 5; SBM 

Lord Mansfield had not been preſent, during the whole of the 
argument; and the court thinking it a matter of ſome doubt; and 
that it was of much public conſequence, took time to conſider. 

Willes, J. now gave the judgment of himſelf and the two other 
a We think it unneceſſary to give an opinion upon the point made at Friday, 
the bar; becauſe on another ground we are all clear, that the order Feb. 11. 
of ſeſſions muſt be quaſhed. That court had no juriſdiftion upon 
this ſubject, as no appeal lies from an order of maintenance: and 
the reaſon is, leſt, while the point is litigating, the poor ſhould 
ſtarve. That, in making orders for the relief of the poor, the St. 
3. W. & M. c. 11.8. 11. gives any juſtice in the pariſh, or adjoin- 
ing to it, if none be there, a concurrent juriſdiftion with the juſtices, 
in ſeſſions. [a] The act of 9 G. 1. c.7. s. 4. makes no alteration 
in this reſpect; neither is any appeal given by either ſtatute: nor 
in principle could there be, in any caſe in which the court of quarter 
ſeſſions exerciſe original juriſdiction; as in ſuch cafe it would be 
abeodem ad eundem. The caſe of the King and Carliſie therefore 
does not apply: for, if an appeal lay, ſuch caſe could never have 
exiſted; becauſe the order of ſeſſions, unippealed from, would have 
been concluſive upon the indictment for not obeying it. 

| Therefore let the order of 
ſeſſions be quaſhed. 


* 


— — , — 


[a] Sir James Burrow in a very ſhort note of the cafe of the King v. Minſbip and Grun- 
*vell, M. 11 G. 3. 1770. vol. 5. fo. 2679. repreſents the court to have fad ; ©* The ſef- 
ſions cannot make ſuch an original order.” Mr. Douglas in a note upon his report of the 
preſent caſe, ſo. 319, has very juſtly called in queſtion the authenticity of this note, And : 
certainly the court made no ſuch determination. They were clearly of opinion that the in- 
dictment was bad upon the face of it; and that it was unneceſſary for them to give an opinion 3 
whether the ſeſſions had or had not an original juriſdiction, The words of the act are, By autho- 

- rity under the hand of one juſtice of peace, reſiding within ſuch pariſh, or (if none be there 
dwelling) in the parts near or next adjoining, or 4) order of the juſtices in their reſpective 

quarter ſeſſions. - 2 | | | | 

That no further doubt may remain as to what was there ruled by the court, I have thought vhs 


proper to give the caſe at large, King v. Vinſbip and Grumwell, M. 11 G. 3. 1770. 
w_ e 
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«FF\HIS was an indictment againſt the defendants, for not 


« | obeying an order made at the quarter ſeſſions for the county 
% of Northumberland. 


| FThe indictment ſtated, that at the general quarter ſeſſions &c. 
% at Morpeth, &c. on Wedneſday the 11th of January, in the ninth 

year, &c. before, &c. It was ordered by the ſame juſtices and 
court there, as follows to wit, © Margaret Richlieu having an al- 
% Jowance of two ſhillings a week, payable to her out of the town- 
* ſhip of.Corbridge, of which, the ſum of 6 J. 45. is now in arrear ; 
te Itis ordered that the ſame be immediately paid to her; and it is 
ordered that the ſaid allowance of tuo thillings a week be con- 
„ tinued to be paid by the ſaid townſhip of Corbrigdge to the ſaid 
« Margaret Richhieu; the ſaid townſhip of Corbr:dge appearing, 
% and not ſhewing ſufficient cauſe to the contrary :” as by the ſaid 
„order of court is manifeſt and appeareth. Of which ſaid order, 
« Bartholemew Winſhip, late of the townſhip of . Corbridge in the 
| « pariſh. of Corbridge in the ſaid county, gentleman, and William 
I «© Grunwell, late of the ſame place, farmer, overſeers of the poor of 
the townſhip of Corbridge aforeſaid, afterwards, to wit on the 
5 17th day of April, in the year aforeſaid, at the townſhip afore- 
«© ſaid, in the pariſh and county aforeſaid, had notice; they the 

„ faid Bartholemew, Winſbip and William Grunwell, their duty in 

that behalf not regarding, on the ſaid 17th day of April, in the 
« year aforcſaid, and continually afterwards until the raking of 
e this inquiſition, at the town aforeſaid, in the pariſh aforeſaid, in 
| the county aforeſaid, unlawfully, wilfully, obſtinately and con- 
* temptuouſly did refuſe to pay to the ſaid Margaret Ricblieu the 
| _ «* ſaid ſum of 6 J. 45. ſo in arrear, and to pay to the ſaid Margaret 
| © Richlieu the ſaid allowance of two ſhillings a week, as by the 
| « ſaid order they the ſaid Bartbolemew Winſhip and William Grun- 
«« well were required; although to pay the ſame they the ſaid Bar- 

« tholomew Winſhip and William Grunwell have often by the ſaid 

Margaret Richlieu been requeſted, to wit at the townſhip afore- 

« ſaid, in the pariſh and county aforeſaid, in contempt, &c. _ 

% To this, the defendants pleaded ** not guilty,” 
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% This indictment was tried at the ſummer aſſizes cor. Perrot, 


B.; When it appeared in evidence·—g—- 
That at the general quarter ſeſſions of . peace halide at 


Alnwick in and for the ſaid county, on the 7th day of October, 
1767, an order Was made in the words following, that is to 


4 — a 


Fo. Margaret Richlieu, widow, Babel Cutter, widow, &e. &c. &c. 
of the: townſhip of Corbridge—It appearing to this court, that 


374 
1780. 
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a and 
GRUNWELL. 


a regular poor-houſe is. eſtabliſhed in the townſhip of Corbridge, | 


and that the faid ſeveral perſons had each one month's notice 
given them to go into the {aid poor houſe; and that all ar- 
rears of their reſpective allowances were paid up to the end of 


the ſaid month; it is ordered that the ſaid ſeveral perſons do im- 


mediately go to and continue in the ſaid poor houſe, in order to 
their being maintained and provided for therein: and that if they 
do refuſe to go and continue in the ſaid poor houſe for the pur- 
poſe aforeſaid, that then the allowance to the ſaid ſeveral perſons 
from the townſhip. do, from the expiration of the ſaid one month 
ceaſe and be no longer payable. Given un the ſeal of the ſeſ- 
ſions, at the ſeſſions aforeſaid. 

© That afterwards, to wit at the ep quarter ſeſſions of the 
peace holden at Morpeth in and for the ſaid county, on the 11th 


© 1 of January 1769, an order was made in the words following, 


that is to ſay Margaret Ricblieu having an allowance of two 
ſhillings a week, payable to her out of the townſhip of Corbridge, 
of which, the ſum of 61. 45. is now in arrear, It is ordered 
that the ſame be immediately paid to her: And it is alſo or- 
dered that the ſaid allowance of two ſhillings: per week be con- 


tinued to be paid by the ſaid townſhip of (Corbridge to the ſaid 
Margaret Ricblieu ; the ſaid townſhip appearing and not ſhe w) 


ing ſufficient cauſe to the contrary. Given under the ſeal of 
the ſeſſions, at the ſeſſions aforeſaid. 


That the defendants were overſeers of the poor of the ſaid 


townſhip of Coròridge; and had due notice of the laſt mentioned 
order. 


« Tt further appeareth in evidence, that the pauper was 0 
man of ninety- two yours of age, labouring under great bodily in- 


firmities. 
* That a poor houſe had been erected at Corbridge Free years 
before the order ſtated in the indictment. 


L . %% That 
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diſtinction, the defendants ſhould have paid this poor woman the 


% Work- houſe can be no objection. 
riſdiction in this inſtance, and not merely an appellate one, by 
pellate, if they deny an original juriſdiction, as it is olear, that 


there, except in the caſe of ſettlements, till the St. 17 G. 2. 
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« That the defendants, the overſeers, refuſod to pay the allow- 
ance; inſiſting that ſhe ſhould 8⁰ into the work houſe, ac- 
cording to the order of ſuſpenſion- 

% MWhereupon, a verdict was given ageinſicihs defandants z ſab- 
oy to the opinion of his Majeſty's: court of age Bonch, 
Whether the defendants ought to be convicted, or not. 


66 Fames N aber for the Fae 2 . 
% Thomas Walker for the defendants.” 


&« Ghambers. [a] for the proſecutor contended, That the doubt in 
this caſe could not ariſe from any error of proceſs; as it was clear 
that an indictment lay for diſobeying an order of ſeſſions: that 
conſequently it muſt ariſe either from the circumſtance of the 
order having been- made by thoſe who had no right to make it ; 
or from ſome defect in the mode of making it. That there are 
two ſpecies of poor: the firſt, thoſe who are able to work; and 
ſuch are to be 15 to work, employed and maintained in the work 
houſe: the ſecond ſpecies are thoſe who are impotent, old and 
unable to work; and ſuch are to be maintained and not ſent to 
the work-houſe. That the act %] ſays, the pariſh officers ſhall 
maintain and employ ſuch as they 20 60 to the work - houſe: con- 
ſequently, they ſhall ſend none to the work-houſe, but ſuch as 
they can employ: that this is a diſtinction founded in nature, 
and recognized by ſeberal acts of parliament; and, if it be a true 


allowance according to the order; and her refuſal to 8⁰ into the 


That if the allowance can be exacted, then a as to the mode of 
it. That the juſtices at the quarter ſeflions have an original ju- 


the expreſs words of St, 3 & 4 W. & M.—nor is there any ap- 
peal in this cafe; that at leaſt the other fide muſt ſhew an ap- 


they were meant to have cognizance of the matter. Now at the 
time of making this act, no appeal lay to the ſeflions, nor did 


— 8 —— ä 
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11 Now Sir Robert. 
[5] 9 G. c. 7. 8. 4+ 
oF C, 38. 
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*« c. 38. 8. 4: ; and the court will conſider how this don ſtood at 1780. 
* the time the act was made, and not how it may ſtand. now bj 
cc ſabſequent regulations: but it has been holden, that the St. 17 R. ». W- 
« G. 2; does not extend to give an appeal in this cafe : and it aden 
c been very wiſely ſo holden, for of all caſes this is the moſt im- 
70 proper, in which an appeal can lie; for the pauper might be 
«« ſtaryed, pending the appeal, and before the right could be deter- 
* mined. x 

„ Davenport for the defendants inſiſted, that the juſtices at ſeſ- 
« ſions had no original juriſdiction to make any order: or, if they 
*« had, that this order being made with reference to another order, 
„ that was not ſet forth in the indictment, the indictment was 
cc bad. | . % » 

% Chambers now ſaid, that he could ſupport it as an origian! or- 
«« der for the future payment. 

of Davenport. I ſhall then object, that the order itſelf was bad. 
« as it was not alleged to have been made on oath or upon applica- 
« tion to the quarter ſeſſions. 


Lord Mangsjfeld (ſtopping Davenport 1 5 Was proccedingi te 
© ſtate the merits of the caſe); 
«© The previous queſtion is whether this order, for diſobedience 
of which the defendants are indicted, is a good and legal order 
75 upon the face of it. 

e The objections to it are ſtrong, and indeed it is impoſſible to 
« ſupport it. Upon Mr. Chambers's own conceſſion, which he is 
« obliged to make, there is an end of the queſtion. The ſeſ- 
« ſions order all arrears of the weekly allowance to be paid: this 
& order has a reference to a former order, which former order is 
* not;ſtated. And, upon the ſame ground, that this part of the 

* queſtion relating to the arrears is given up, that part of the 
« queſtion relating to the growing payments muſt alſo-be yielded. 

Taking this as an original order, the objections to it are nu- 
% merous. By 9 G. 2. 10 justice cum order relief for any poor 
« perſon, until oath be made, that he has applied at ſome public 
« pariſh meeting and has been refuſed, and the overſeers are to be 
* ſummoned to ſhew cauſe. His Lordſhip: then recited the pre- 
« amble of the act for the purpoſe of ſhewing-the'miſchief and the 
*« remedy that was intended. He then obſerved that the miſchief 
„ and the remedy were both applicable to all juſtices, either ſingly 
** or fitting collectively at the ſeſſions; and, though the act of par- 
: liament only mentions ane Juſtice, yet it muſt be underſtood of 
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every number 'of' juſtices, having cognizance of the matter. 


bound whatever opinion they might form upon the principal 
make an order for the relief of poor perſons, refuſing to go into the 


are not: qualified for labour. Every perſon in the work-houſe is 


dictments of that kind before me. It is of great etanke to 


having been delivered of two baſtard children, was with her 


an allowance of one ſhilling a week, ſhe agreed with the pariſh 


with, ſhe offered to take der a week for the main- 


ſions for the county of Cumberland; where an order was made 
upon the churchwardens and overſeers to pay her one ſhilling a 


offered to take her and her children into'the Feen, R. v. 
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This order then, not being ſtated, or found to have been made 
upon oath, is clearly bad; and there is no inforcing it, taking 
it even for granted, that the juſtices have an original juriſdiction 
at the ſeſſions. By theſe proviſions in the act, the court are 


queſtion meant to be ſubmitted to them, whether there is 
any legal authority veſted in the magiſtracy of this country to 


pariſh porr-houſe,” The putting of people into the work- 
houſe does not impoſe upon them an obligation to work, if they 


not obliged to work. Suppoſe a man is in a fever! Were the 
maſter or keeper of the work-houſe to exact labour from ſuch a 
perſon, he would be indictable for it: and I have had ſeveral i in- 


the ſyſtem of the poor laws to have this point ſettled, ele 

« Mr. Wallace then mentioned a caſe ſimilar to the preſent from 
his own notes. It was an indictment tried cor. Bathurſt, J. at Car- 
lifle, on the ſummer aſſizes 1767. The cafe was, one Jane Carr, 


children taken into the poor-houſe of the 'parith of St Mary in 
Carliſle, and maintained there for a year and an half: when' upon 


officers to leave the poor-houſe and take her children with!" her, 
which ſhe. did accordingly. After fix months they refuſed to 
continue the payment, but offered to take her, and her children 
again into the poor- houſe. This ſhe refuſed to ſubmit to but 
offered to take care of one child herſelf, if the pariſh officers 
would take care of the other. This not being complied 


tenance of herſelf and children: but the pariſh officers 
perſiſted in refuſing her any relief; unleſs ſhe came -into the 
poor-houſe. Upon this ſhe applied to the court of quarter ſeſ- 


week towards the maintenance of herſelf and children until fur- 
ther order. This order ſhe ſerved upon the defendant, one of 
the overſcers, and demanded payment ; which he refuſed, but 


— overſeer of the Noe of St. 91 in Carlile. 
0 Bathurſt 


* Batharſty): e it à matter of n ſaid, he would 1780. 
« mention it to all the judges without any expence to the parties... 
His report of the opinion of the judges, which be made in the R. er i 
4. enſuing Micbaelmas Term, Was in the theſe words: That they GAU ALI. 
5 were all of opidion, upon conſidering the St. of G. 1. that the; _. 

«©; defendant. was juſtified in refuſing the Woman her allowance.“ 

Lord Man gfield. I have ſome remote memory of it; and the 
„ inclination of my opinion, an the opening af the queſtion, was 
according to the caſe. His Lordſhip preſently added, that the 
nate Was certainly authentic: that Gould, I had once holden the 
© contrary; but that the bar might depend upon it, that all the 


* judges * England, who had been eee eme, r were. 
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WW O joſtices remove 0 Baker and her thite children The legal 

from the pariſh, of Bridgnorth, in the county of Salyp, to the import of a 
pariſh of Birmingham, in the county of Warwzck. . The ſefions on . 12 
c appeal confirm the order, and ſtate the 1 caſe: 


whichappear, 
Thomas Baker, the pauper Jane Baters huſband, on the 17th is a conclu- 


of October, being Fülctarisg, and having no child, was hired in the _ 


without re- 


pariſh of Birmingham, by John Jennings, wr wood-fcrew maker, re- gard to the 
ſident in that pariſh, for à year, . goon ern, good hire,” to work *PPrebenſion 


d under- 
for him, and no other maſter, to make ſcrews at ſo much a groſs ; Rag of 


and this was all that paſſed upon the hiring.” That perfons are tbe parties or 


460 the country. 
often hired at Birmingham under the terms good earn, good bire;” 3 hires thi 


the meaning of which is, that their pay is to depend upon their ihe year to 
work. Baker had 'no OS. He was to have what he got. I work by the 


„with 
he got nothing he was to have nothing. His maſter had no bu- In | 2 


lineſs, but that of a ferew-maker.'* He was to work in his maſ- berty, from 
ter” 8 thop, and do no other work. He ſerved a poop under the hiring, the uſage of 


5 * err 18477 is Dogg 76 * the place, to 
its VO Ds” - ($177 : | E? be abſent, 
when the ſervant coals, bile not to work for as ade Alber, 7608 a . though the ſervant has 
abſented himſelf at different times in che courſe of the year. | g 


and, 
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andy during the year; ſometi mes lodged withi his maſter; ſometimes 


in anocher houſe in the pariſh; and when he lodged with his maſter,” 
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paid him for his diet and lodging. He ſometimes abſented himſelf, 
to dtink or play; fora werk or fortnight; and never aſked his maſ- 
ter's leave for ſueh abſence; His maſter on his return, was angry, 


and checked him; but always received him again. During ſuch 
abſenoe, he never worked for his maſter, no did he, nor could he, 


for any other perſon- He took the ſame liberty of abſentingi him 
ſelf, as other perſons in the ſame way. The maſtet had often found 
fault with him, and aſſted him to work; which he had refuſed- to 


do; ſaying I won't work, unleſs you will ad vande me ſome money, 


to which the maſter ſaidꝭ . it would be worfe for him.“ Maſters 
do uſually advance money to perſons: hired under thoſe terms. 
Baker had ſaid to his maſter, that he could not compel him to 
work; and the maſter, in his abſence, had ſaid, that he thought he 
had no right to compel him. It is generally underſtood in Brr- 
minghamy that perſons hired to work in ſhops, under the above 
terms, may occaſionally abſent themſelves; but cannot work for 
any other maſter. Whether the maſter could or could not prevent 
Baker from abſenting himſelf, or compel him to work did not ap- 
pear from any facts, but thoſe above ſtated. He was hired again 


under the ſame terms, and perfected his ſervice in the ſame way. 


Wallace, Solicitor General, and Plumer ſhewed cauſe in ſupport 
of theſe orders; and inſiſted; that no queſtion could poſſibly ariſe+ 
upon the ſeveral abſences ſtated, as the maſter had always received 
the pauper again: that therefore no queſtion remained, but upon 
the terms of the hiring.; that under this hiriag, he was to ſerve for 
a year, and his induſtry was to be the meaſure of his wages: that as 


to the latter branch of it, to what extent he was bound to apply his in- 


duſtry in the ſervice of that maſter, to whoſe uſe it was ſolely. to be 
confined, might be a circumſtance. of ſome importance to the parties, 
but was idly and impertinently ſtated in the caſe; and had no more 
to do with the general queſtion: reſpecting the ſettlement, than the 
amount of his earnings, or the time at which they might become 
payable: that the entire ſubſtance of their contract therefore being 
no more than that the ſervant's wages ſhould be proportioned to his 
induſtry, and alſo, that this throughout the year ſhould continue 
tobe the meaſure between him and his maſter, it was a compleat- 


hiring, and every way effectual to the purpoſe of a ſettlement... That 


this was all that paſſed at the time, and by that only could the 
contract be explained. That the opinion or apprehenſion of the 
| parties - 
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Parties wüs dmimaterial ; und haf: been Ib adjudged in the caſe of ſe] 1580. 


the Kingeb. the Inhabitants of Ning Norton: that in the caſe o- 


c Juthe Kingv. the [Inhabitants of Macclesfield,” which would pro- R. v. Iv un- 


BITANTS of 


bably be cited on the other ſide, there was an exception in the very 


terms of the original contract of one hour in every day and one-day 
in every week: ſo alſo in the caſe of [el the King v. the Inhabitants 
of Buctland Denbum, where the very terms of the contract contain- 
ing an exception ; 1. e. being to work Shearmar's hours only, it was 
adjudged, as was the former caſe, not to give a ſettlement: that 
this was à moſt material diſtinction between the forms of the con- 
tract in thoſe caſes, and the ptreſent; in the terms of which there 


could be found no ſuch exception: and this being ſo, that what 


was then ſaid by Lord Mansfield was conclufive upon this queſtion: 
%% But, if che contract be an abſolute contract for a year, the not 


working on particular days, if it be the cuſtom f the country not to 


-work on thoſe days, ought not to hinder the gaining of a ſettlement ; 


becauſe otherwiſe no ſuch ſervant could gain 'a (ſettlement where 
ſuch a cuſtom is eſtabliſhed :** recognizing the doctrine in the caſe 
of [a] the King v. the Inhabitants of St. Agnes; where the court 
eld, that if the original contract were an abſolute contract for a 

r, and in its terms contained no exception, any mode of ſervice, 
which the cuſtom of the county ſhould warrant, would give a ſet- 
tlement: and that this was preciſely the preſent caſe : that if the 


objection, that the pauper was in ſome ſort ſui juris, were admitted, 


the above caſes: were all ill-confidered; and ought not ta have ex- 
Dunning and Leycefter, in ſupport of the rule to quaſh theſe or- 
ders, contended ;; that the true queſtion was, whether the pauper 
was in ſuch a ftate of ſervitude, as to be under his maſter's con- 
troul? That the objection went not to the mode in which the ſer- 
viee was performed, but to the terms, truly undet ſtood, under which 


the fervapt engaged in his ſervice; not to any ſubſeguent licence or 


diſpenſation; to any thing in the maſter's power, to which he might 
or might not aſſent; but to an antecedent original exception, which 
threw all power out of his hands, beyond that of preventing the 
ſervant from working with another maſter: that whether there 
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Ia] Tr. 13 and 14 G. 2. 1740. Burr. Sett. Caſes, 152. 

Ie] E. 31 G. 2. 1758. Burr. Settl. Caſes, 458, 
fle] H. 12 G. 3. 1772. Burr. Settl. Caſes, 694. * 

[4] Tr. 10 G. 3. 1778. Burr. Settl. Caſes, 671. | 
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1780. were ſuch exceptions in the contract muſt be collected from the 
E ◻Aſ genuine import of its terms: that thoſe terms were local terms, 
K. v. Ix HA only to be underſtood in the ſenſe in which] they, ate generally re- 
Ble mine, ceived; and conſequently that whatever opened or illuſtrated their 
nau. meaning were circumſtances as neceſſary to be ſtated, as it is neceſ- 
ſary to juſtice to underſtand the meaning of parties to a contract at 
the time at which the contract is wade: that in the caſe of King's 
Norton, the judgment went vpon the ground, that the liberty of 
the fervant to abſent herſelf teſted only in her own apprehenſion 
and underſtanding: but that here it ariſes upon the very terms of 
the contract, as underſtood in the place, and by all the parties, and 
as it was explained by their conduct; and that for theſe reaſons it 
had very properly been ſtated by the court: that the queſtion! there- 
fore was, whether, if the parties had uſed the interpretation of the 
terms, inſtead of the words or terms themſelves, this would have 
been ſufficient to have given a ſettlement? Now the interpreta- 
tion is, that the ſervant may abſent himſelf, whenever he pleaſes: 
that this was therefore an exception in the contract itſelf, not of 
any particular time, but at his option of all times: that in all caſes, 
where a liberty of abſence, protected by the cuſtom of the country, 
has, under a general hiring, been allowed to prevail, the times of ab- 
ſence have been fixed by ſuch cuſtom, and not left, as here, uncer- 
tain and arbitrary: that had the agteement here been, as in the caſe 
of Buckland Denbam, to work ſuch hours as ſcrew-makers uſually 
work, the caſe would not have been near ſo ſtrong: the obligation 
would have been of a nature more definite; it would have been re- 
gulated by the cuſtom and not dependent upon the ſervant's will; 
and might in ſuch caſe have been conſiſtent, which the preſent caſe 
cannot be, with the maxim reſpecting ſettlements laid down by 
Wilmot, J. in the caſe of [a] the King v. the Inhabitants of 
Biſhop's Hatfield, that it does not turn upon the obligation the 
maſter is under; but the obligation the ſervant is under to ſerve. 
Milles, J. ſaid; there was ſome nicety in the caſe and that the 
court would take time to conſider of it. Lord Mangfeld was 
ah: 1 tin Brit anche. 0 $64 wot 
Willes, J. now, on the laſt day of the term, delivered the judg- 
ment of himſelf and the two other judges, as follows : 
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. If the hiring is ſafficient, there is, no doubt of che ſervice; for 19860, 
though the ſervant was abſent at diffcrent-times, yet he was always wane 
received, and ſerxed to the end of the year. As to the hiring, the en "on 
_ caſe conſiſts of ive points, |: xt, the: terms of the contract on the Brann, 
hiring itſelf, ad, the facts found, extrinſic of the contract; by this . 
uarter ſeſſions, as the conſequence of the hiting. zd, the appre- | 
beakon of the pauper. Ath, the apprehenſion of the maſter. th, 
the general apprehenſion of people at Birmingham on ſuch a biring. 
The three laſt points may at once be laid out of the caſe: for the 
caſes of the King v. King's Norton; St. Agnes, and Rucbland Den- 
ham,” are ſolemn deciſiohs, that: they cannot vary the contract or 
alter the conſttuction of it. Ian the King v. King's Norton, it is 
exprelsly determined that the pauper's apprehenſion is immaterial : 
if fo, the maſter's muſt be ſo likewiſe. Where the particular terms 
of the contract or hiring do not appear, the apprehenſion and un- 
derſtanding of the parties may be material, to enable the juſtioes to 
ſay what the contract was: but where that contract, which is a fact, 
1s ſettled and fgund, the lau muſt pronguneg, upon the words: of 
the contract itſelf, What is the import of it, without regard to 
what the parties ar the country and to be the import. A diſ- 
tinetion is ſettled. between caſes, where there ig an expreſs excep- 
tion in terms in the original hiring 4. and/an exception itmade by the 
cultam of the country: or nature of the ſervice; and the laſt ſtated 
Jircumſtances are expreſaly determined in St. Agnes and Buckland 
Denbam, not to prevent the party from gaining a ſettlement. 1 
will next confider what are the facts found by the quarter ſeſſions, 
extrinſic of the. contract, as the conſequence of the contract. The 
pauper had no wages: he was to haue what he got; if he got no- 
_ thing, he was to have nothing; and he was to work in his maſter's 
| ſhop and do no other work. All this is, the conſequence'of the 
contract and the natural inference from it. He, who works by the 
piece, is to have nd ſtipulated wages: if he do no work; there is 
nothing to compate wages upon : anda man who hires bimſelf to 
J. is not compellable to do any other work. 


do one ſort of Work onl 


Whether a fervant is to haue e e none, what thoſe wages 
are to he, and ho computed, is perfectly immaterial on the queſ- 
tion of à hiting for a yeat. Se the pauper's not being obliged to 
do any other Work, is no obſection to the hiring. In the King v. 
St. Agnes. the hiring was particular to work at ftxmps for ma- 
nufacturing tin; and the pauper worked at the ſtamps aily except 


Sungays and. Holidays, according to the ouſtomef tinners, and be 
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was held to gain a ſettlement. This brings the caſe to the queſtion 
of what were the terms of the original hiring? They are to work 


R. v. In#a- for the maſter for a year, in making ſcrews at ſo much a groſs; 
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and not to work for any other maſter during that time. This is 
the whole of the contract; and it ſeems to me impoſſible to put 


any other . reaſonable conſtruction on it, The words are, 


* pauper hires himſelf to work for John Fennings for a year, good 
earn, good hire, to work for him and no other maſter, to make 
ſcrews at ſo much a groſs.” If a man hire himſelf to A. for a 
year to work for him, he hires himſelf to work for him for a year. 
The different diſpoſition of the words makes no difference in the 
ſenſe. The time then for which the contract is made is fixed, it is 
for a year; the reſt of the contract relates only to the wages, which 
the pauper was to receive. The terms good earn and good hire.“ 
are ſtated to mean nothing more: in truth in this contract they 
are nugatory : for by the expreſs terms of it the pauper was to have 
ſo much a groſs for all the ſcrews he made; conſequently the more 
he made, the more money he was to have. But if the court wanted 
to be informed what is the meaning of thoſe words, the quarter 
ſeſſions have found, that they mean that, and no more. Therefore 
whether they are rejected as meaning nothing more than what is ex- 
preſsly ſtated in the contract beſides; or whether that, which is found 
to be the true ſenſe and meaning of them, be inſerted in their place, 
the contract is ſtill to work for a year, and the guantum of the pay 
ſhall depend on the guantum of the work. Where is the exception 
in the terms of the original hiring ? there 1s none. The exception 


ariſes from what is afterwards ſtated to be the general underſtand- 


ing in conſequence of ſuch hirings: but it is ſettled, that a cuſtom 
or general underſtanding on the ſubject will not alter the cafe, pro- 
vided the original hiring, in the terms of it, be for a year. In the 
King v. Buck/and Denham the hiring was not for a year; but to 
work Shearman's hours only, and that he ſhould be at his own li- 
berty at all other times: ſo there was an exception in the original 
contract, of Sunday's and other times; which Afon, J. takes no- 
tice of as diſtinguiſhing that caſe from the caſe of St. Agnes. The 
contract or hiring in this caſe in my apprehenſion is not to be dif- 
tinguiſhed from that in the caſe of King's Norton. There the pau- 
per hired herſelf for a year to ſpin yarn at 18 d. per ſtone, and was 
to provide herſelf with victuals and lodging: here the pauper 
hired himſelf for a year to make ſcrews at ſo much a groſs: in 
each caſe the pauper hired himſelf for a year ; but in neither caſe 
Was 
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was he bound, by operation of law on the contract, to ſerve every 
day in the year. In the caſe of King's Norton, the woman could 
not be compelled to ſpin on a Sunday, and yet ſhe; gained a ſettle- 
ment: but, if the Sunday had been excepted in the original con- 
tract, ſhe could not have gained a ſettlement. The reaſon and 
diſtigction is this: the act of parliament has ſaid, the hiring) ſhall 
be for a year, i. e. for an entire year; and that requiſition muſt 
therefore be complied with: but, when complied with, it is to be 
expounded and reſtrained by the general law of the land, as to the 
manner in which it is to be executed; and a ſervice on every day 
but Sunday, is in point of law a ſervice: for the whole year. It was 
ſaid by Mr. Dunning, that in the caſe of King's Norton, if the wo- 
man did not ſpin, ſhe might be compelled by a juſtice; fo I ſay 
here, if the man did not make ſcrews. This in both caſes de- 
pends upon the terms of the hiring, which I have already endea- 
voured to ſhew was a hiring for a year in each caſe. It was ſaid, 
this was like the caſe of a contract not to marry any other perſon ; 
which is void. But the caſes are not at all appoſite. To make 


them like, you muſt ſuppoſe. the contract of marriage to be, 


to marry one and not any other perſon ; and that contract would 
be good: ſo here the contract to work for Fennings and for no 
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other perſon, is good and binding. Mr. Leyceſter relied much on 


what is ſaid in the caſe of Macclesfield and Buckland Denham, by 
Wilmot, J. in the firſt caſe, and Afton, J. in the other: viz. that the 
ſervant muſt be under-the controul-of his maſter during the whole 
year. This general expreſſion, like moſt others, when uſed as an 
univerſal propoſition by itſelf, tends only to confound and miſlead : 
when applied to the ſubject matter, it is plain and intelligible. It 
means only that the contract ſhall be for the whole year, and that 
the maſter by virtue of that contract ſhall be ſubje& to the general 
law of the land or particular cuſtom of the place, and; ſubject to this, 
ihall have a power to compel the ſervant to work throughout the year: 
but in the caſe of Macclesfield and Buckland Denham there was no one 


day in the year, during the whole of which the maſter, by the terms of | 


the contract, could compel the ſervant to work; j and the engage- 


ment was for af certain number of hours in each day only. If the 


= | N ” 3 \Y a £ 1 \, . ＋ 
expreſſion were to be underſtood in as general a ſenſe as may be 
put upon it, a handicraftsman could never gain afſettlement at all: 


for however general the hiring may be, he cannot be compelled. to 


work on a Sunday or at uareaſonable, hours; of the night; and con- 


ſequently in one ſenſe not under the controul of the maſter through- 
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1780. out the whole year. Upon the whole I think there is an expreſs 
— hiring for a year in this caſe: that whatever from the cuſtom of the 
R. v. Inna- country or nature of the ſervice may conftitute a ſufficient per- 
N formance of that contract, makes no difference on the queſtion, 

dem whether the party gains à ſettlement. That the principle of the 
caſe of King's Norton governs the preſent caſe: and nice diſtinc- 
tions, even if they could be made, ought not to prevail, eſpecially 
in a caſe which probably will affect the ſettlements of moſt of the 
manufacturers in Exgland; and which would operate againſt what 
has been, for a great many years paſt, the rule and leaning of this 
court, viz. to ſupport and not deſtroy ſettlements, _ 5 


1 


Per curiam, N brig te ti 
| Rule diſcharged and 
orders affirmed. 
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20 Geo. 3. 1780, 


— — 


er. << Rex v. Inhabitants of Uttoxeter. 
n | | | | I 

Wo juſtices nominated and appointed John Ward, Stephen 
by 11mg 1 Wilcox, Cooper, and Edward Cope, overſeers of the poor of 
overſeers for the townſhip of Uttoxet er, in the county of Stafford and by ano- 
the an. ther order appointed James Stubbs, and William Ford, overſeers of 
rr poor of the vill of Creigbton and Stramſball, in the fame county: 
ſupported, and alſo by another order appointed Fohn Finnemore and John 
in edel Goodrich, overſeers of the poor of the townſhip of Crakemarſh in 

PreisYy 71 | . . | . | | 
found, that the ſame county. Two juſtices alſo appointed —— - and 
he pariſh ——, overſeers of the poor of the townſhip of Loxley, in the ſam 
A i receive the benefit of the St. 43 Eliz c. 3. : | 


county. 
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county.” The ſeffions, on appeal by the inhabitants of the ſaid 1780. 
townſhip of Uttoxeter, confirm all theſe: appointments, and ſtate _ 


following ee: 


R. v. Ix HA 


Ihat the pariſn of Uttoxthes is Kve miles in length, and five in »:Tax75 of 


breadth, and contains the ergy of Urtoxeter, Crakemarſh, 
Creighton, ' Stramfhall,” and Loxley. The town of Uttoxeter is a 
large market town, moch burchened with poor. The townſhips 
of Cru keniarſh, Creig Yon, Strhthfball and T.oxley, are in general di- 
vided i into coniderabite farms. 'The ſaid townſhips were and are one 
entire parith ; and did till the year 17 30, jointly relieve and main- 
tain ih poor in and throughout the pariſh. It appears by the 


veſtry bbok of the ſaid parith, that from the year 1643, to the year | 


1703, overſfeers have bee elected for the faid reſpeative townſhips 
in the following manner, viz. TWO ovefſcers of the poor for the 
town of Uztoxettr ; one for Laxh? one for Crakemarſh, Creighton, 
and Stramſhall z one for the Wy Mandr. The Weodlands is part of 


the townſhip ef Hrroreter. It does not a pear from the veſtry 


book, or other evidence, that, From the 4 1703 to 1727, any 
overſeers were elected for the ſaid rowiihips: b it two oyerſcers were 


elected for the faid: pariſh”: and, dbring! that time, churchwardens 


were elected for the ſaid pariſh, and fidesmen for the faid townſhips. 
On the 1oth of November, 1730, In purſuance of a mandamus from 
the court of King's Bench, an afſeſsment for the relief and main- 


tenance of the pobt of the fail pariſh of Uttoxeter: upon all the in- 


habitants and occupiers 'of land w ithin the ſaid pariſh, was duly 
| figned by two Juſtices of the peace. ' In Trinit) Term, i in the 5th 


20 6tH years of 'the'reign of King George the 2d, and in the year, 
1731, a mandamus iſſued from the court: of King's Bench to the 
juſtices' of the county of Stafford, reciting, that there were divers 
houſcholders within the ſaid pariſh'of Urrdxeter,/able to contribute 


to the telief of the poor of fn faid pariſh, and'that there were no 


overſeers of the poor of the faid pariſh appointed to make rates on all 


and every the inhabitants and occupiers of lands, houſes, and other 
. s rateable within the faid pariſh, for the relief of the poor of 
the ſaid pariſh ; and ordering the ſaid juſtices to appoint two or 


more overſeers of the poor for the ſaid pariſhof Utthvetbr. In pur- 


ſtance of the faid mandamus, on the zoth day of Juby following, 


two juſtices of the peace for the county of Stafford appointed two 


overſeers of the poor for the ſaid patich of Utfoxeter. At the ge- 


neral quarter Riots for the county of Stafford, held on the 5th 


day of October, in "he 6th year of the reign of King. George the 2d, 
and 
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and in the year 1731, the inhabitants of the vills of Grakemarſh, 
Creighton, and Stramſball, appealed againſt an aſſeſſment, made on 


R. w. Ixna- the 12th day of Auguſt preceding, for the maintenance of the poor 


BiTANTsS of 


UTTOXE- 
TER. 


of the pariſh of Uttoxeter;and, on full hearing of counſel, and con- 
ſideration of the evidence given as well for the ſaid vills as for the 
townſhip of Urtoxeter, the court was of opinion, that the inhabitants 
of the {aid vills- of Cratemarſb, Creigbton, and Stramſball, (for which 
vills overſeers of the poor, were duly. and in due time appointed, 
and poors rates duly made and allowed, before the making of the ſaid 
aſſeſsment or rate appealed againſt) ought; to maintain and accord- 
ingly did,ordet that they ſhould maintain, their own poor, diſtinctly 
and ſeparately from the other. parts of the ſaid pariſh of Utfoxeter,; 
and the court did further order that ſuch part of the ſaid aſſeſſment 
or rate appealed againſt, as charged the inhabitants of the faid-vills 
of Crakemarſh, Creighton, and, Stramſhall, for or towards the main- 
tenance of the poor of the ſaid pariſh of Uzroxeter, in reſpect of what 
they hold or occupy,, within the ſaid vills, ſhould be quaſhed and 
diſcharged; and . the. ſame was accordingly by the court quaſhed 
and diſcharged. Ihe ſaid order, in Michaelmas Term following. 
was removed by certiorari into the court of King's Banch, and the 
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and ordering the ſaid juſtices to appoint two or more overſeers of 1780, 


the poor for the faid pariſh of Uzzoxeter, On the 15th day of 


— — 


April in the year 1734, two over ſeers were appointed for the vill R. v. IX A- 


of Crakemarſh, two other overſeers for the vill of Creighton, two 
other overſeers for the vill of Stramſball, two other overſeers for the 
townſhip of Urtoxeter, and two other overſeers for the vill of Loxley, 
by five ſeparate appointments ; each appointment figned by the ſame 
two juſtices of the peace for the county of Stafford. On the 27th day 
of May following, a certiorari iſſued to remove the ſaid five appoint- 
ments into the court of King's Bench, which were accordingly re- 
moved ; and, on Saturday next after the morrow of the Holy Trinity, 
in the ſaid year 1734, the ſaid five appointments were affirmed by the 
court of King's Bench. Since the year 1734, overſeers have been 
ſeparately appointed for each of the ſaid townſhips, and the poor 
of the ſaid townſhips have been ſeparately maintained. 

Wallace, Sollicitor General, Dunning, and Leyceſter, ſhewed cauſe 
in ſupport of theſe appointments ; and contended, that it was not 
neceſſary to ſhew by argument, that there was an inability in this 
pariſh to receive the benefit of St. 4.3. Eliz. c. 2.; as it was ſtated, as 
it appeared from the caſe itſelf, that they had not received the bene- 
fit of it: that, though by that act no more than four overſeers could 
have been appointed, yet from the year 1643 to 1703, there never 
were leſs than five appointed in this pariſh ; and that as twenty 


BiTANTs of 
Urroxz- 
TER, 


years of this period were antecedent to the St. 13. & 14. Car. 2. it 


was evident from this irregularity at that time, that they could not 
have the benefit of the act of Eliz.; and that this was therefore pro- 
bably one of the many caſes, that produced the act of Car. 2.: that 
the court would alſo ſee ſtrong reaſons, before they were induced 


to interpoſe and overturn a practice that had prevailed ever ſince the 


year 1734, eſpecially when fortified by ſuch an uſage as is ſtated 
before the act of Car. 2. „ 
Buller, J. But ſhould not the caſe have exprefsly found, that the 
pariſh could not receive the benefit of the St. of Eliz.? 
Dunning, If that fact is to be collected from the circumſtances 
ſtated, if it ariſes by inference from the finding, it need not be di- 
rectly and in terms expreſſed: that it was a maxim to preſume every 
thing in favour of orders, though as to convictions, the rule was 
otherwiſe: that in theſe laſt, unleſs enough was ſtated to prove 
them right, the court takes them to be wrong; but that in orders, 
unleſs enough is ſtated to prove them wrong, the court will pre- 
ſume that they are right: that, from all the facts ſtated, the clear 
reſult in the minds of the juſtices muſt have been, that this pariſh 
could not have the benefit of the one ſtatute without the aid of the 


other; 
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other: it may be ſaid indeed here, that the diſttids of the. pariſh 
are not now as they were antiently; but ſtill the only queſtion 1 is; 
if they are altogether of ſuch a nature and extent, as proves their in- 
ability unaſſiſted, of reaping the benefit of the St. 43 Eliz. ; and then, 
as trade and population fluctuate, the diſcretion of the magiſtrate is 


to vary their limits, That the caſe of [a] the King v. the juſtices & 


of Middleſex, and of [b] Peart and another v. We/garth and ano- 
ther, which would be relied upon on the other fide, were totally 
different from the preſent: that in the firſt, the appointment of 
overſeers and alſo the rate had been uniformiy joint, and for the 


whole pariſh, down to the very time of the queſtion being moved; 


and in the other, down to the year 1723: that it was evident there- 
fore, that theſe pariſhes muſt have had the benefit of St. 43 Eliz.: 
that there was no argument to oppoſe to this in the ficſt caſe; and 
only a modern practice in the laſt: but that the preſent caſe came 
within the very terms of the reſolution in the King v. the juſtices 
of Middleſex ; which were, that the St. 13. & 14. Car. 2. applied 
only to pariſhes, in which, az the time of paſſing that at, the be- 
nefit of St. 43. Eliz. could not be had : which was, upon the fact 
found, evidently the caſe of the pariſh of Uzroxeter. That the 
mandamus of 1733 had probably not been oppoſed : that no return 
to it is ſtated : "and that on the contrary ſoon afterwards four ſepa- 
rate appointments appear to have been made and confirmed in this 
court. That the determination of this very caſe, as ſtated in 1731, 
was deciſive ; [c] as that part of the order of ſeſſions, which quaſhed 
the aſſeſſment of the v//s for the maintenance of the poor of the 
pariſh, was affirmed : and, though it was alſo true, that that part of 
the order, which directed, that the ville ſhould maintain their poor 
diſtinctly and ſeparately from the pariſh, was quaſhed, yet that the 
court in doing this went upon a mere defect 4 form in the order, 
it not appearing from thence whether the ſeſſions intended to appoint 
overſeers over the three vills jointly, or over each ſeparately: and 
that it had been the ſtrong inclination of one of the court, Lee, J. 
[4] to have affirmed the order generally. 
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G. 3. 1765. ; Burr, 1610. 
G. 3. 1732. 2 Barnardiſt. 198. 
G. 2. 1732. 2 Barnardiſt. 170. v. 1. Seſſ. Caſ. 163. 8. C. 
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Beareroſt in ſupport of the rule to quaſh theſe appointments in- 
ſiſted; that the caſe of Peart v. Weſtgartb concluded upon the 
queſtion; it having been there adjudged, that, unleſs inability to 
receive the benefit of the St, 43. Eliz. is expreſsly ſtated, the court 
will take it to be otherwiſe: that there, in the pariſh of Stanhope, 
it was alſo in itſelf much more probable, that they could not 
bave the benefit of the act; the extent of that pariſh being 
20 miles in length and 8 in breadth, and this only 5 in each: 
and there the court diſregarded a cuſtom of forty years. That as 
to the ſeparate appointment confirmed by this court in 1734, the 
queſtion was never before the court; for upon ſearching the office 
it appears that the order was filed the day after the certiorari was 
moved, and that no adverſe proceedings were had. 

Lord Mansfield, without hearing the other counſel, 
The caſe of Peart and Veſtgartb decides the queſtion. The in- 
ability to receive the benefit of the act muſt appear. In this caſe, 


though there were ſeparate overſeers from 1643 to 1703, yet all the 


townſhips during that period jointly relieved the poor : and the caſe 
cited ſhews, that an acquieſcence for forty years will not alter 
the law, The confirmation of the ſeparate appointments in 1734 


89 
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is alſo ſhewn to be no authority: the queſtion does not appear to 


have been raiſed: but Peart v. Weſtgarth is a direct authority; 
and the point was then very well e ee and there the court 
thought, that the policy of the St. in the time of Car. 2. was a miſ- 
taken one; [a] that it proceeded upon a wrong principle, and that 
it was much better, for the purpoſe of maintaining the poor, to en- 
large the diſtricts than to narrow them. | 
Aſton, Willes, and Aſbburſt, juſtices, concurring, —__ 
: Rule abſolute and Order of ſeſſions, confirming 
theſe appointments, quaſhed. 


ä 
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3 And yet a ſimilar policy ſeems to have guided the deliberations of the court at that time 
in conſtruing this act, with reſpect to its generality and extent; for it was not adjudged till 
1712. H. 11 Ann, that it included other counties than thoſe enumerated, Dolting v. Stock- 


land in com. Somerſet, Foley. 98. Forteſeue. 219. 2 Salk. 486. in marg. S. C. Indeed Hale Ch. J. 


was ſtrongly inclined to a different opinion, as the books are agreed; though this, as appears 
from Freem. 412. was not made a part of the judgment of the court, as it is ſtated to have been 
in 2 Lev. 142. S. C. Skillington v. Norton, Tr. 27. Car. 2, But the true principle of the judg- 
ment, as appears from Freem., was preciſely that laid down by the court in the preſent caſe : 
« that, though it was found to be a large pariſh, yet it was not found to be ſo big that, by reaſon 
of the largeneſs thereof, they could not reap the benefit of the act of 43 Eliz.) according to the 
words of the ſtatute „ 8 8 

And ſo late as in Tr. 13 G. 3. 1773. the principle of this caſe, together with the authority 
of that of Peart v. Weftgarth, were recognized in the caſe of R 
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Faſter Term 20 Geo 3. - 
Rex v. Inhabitants of Beeding, otherwiſe Seal. 


HE ſeſſions for the county of Suſſex, upon the appeal of 
50 George Boughey, Eſq; quaſh a rate duly allowed for the 
relief of the poor of the ſaid pariſh, and ſtate the following caſe : 
« That the pariſh of Beeding, otherwiſe Seal, is a large and ex- 
tenſive pariſh, part of which ſaid pariſh is called the tything of 
Bewbuſh : and that the ſaid tything is 20 miles from the church 
of the ſaid pariſh of Beeding otherwiſe Sea/, and that it cannot 
reap the benefit of the act of parliament of the 43d of Eliz, with- 
out inconvenience : and that the ſaid tything was rated generally to 
the poor of the ſaid pariſh of Beeding otherwiſe Sea/, at large and 
not as a ſeparate tything, till the year 1758 ; when upon the ap- 
peal of Francis Smart, gent. an order of ſeſſions was made in the 
words following: It is ordered by this court, all parties con- 
ſenting, that the ſaid poor rate be quaſhed, as to the inhabitants 


of the tything of Bewbuſh, within the ſaid pariſh ; the ſaid ap- 


pellant, Francis Smart, hereby undertaking, to pay the church- 
wardens and overſeers of the poor of the other part of the ſaid 
pariſh of Beeding otherwiſe Seal, all charges and expences they 
have been at in regard to the maintenance and other expences of the 
poor of the ſaid tything of Beubuſb, after a deduction of what the 
overſeers of the poor of the ſaid pariſh have received from any 
of the inhabitants of the ſaid tything of Bewbuſh, ſince Eafter 
laſt; andalſo to enter into a bond in a penalty of 200 J. to the 
ſaid inhabitants of Beeding to fave harmleſs and keep indemnified 
from time to time, and at all times hereafter, the pariſhioners 
and other inhabitants of the ſaid pariſh of Beeding (except the 
ſaid tything) from all charges and expences, that may happen to 
them in regard to the poor of that part of the ſaid pariſh of 
Beeding, called the tything of Bewbuſh; they the ſaid pariſh- - 
ioners and inhabitants of the ſaid pariſh of Beeding undertaking, 
not to rate or tax the faid part of the ſaid pariſh of Beeding, called 
Bewbuſh, towards the relief of the poor of the other part of the 
ſaid pariſh at any time or times hereafter; and that different of- 
ficers ſhall or may hereafter be appointed for the ſaid tything of 
Bewbuſh.” | 
„That from that time the faid tything of Bewbuþ has never 
been rated to the darin of Beeding generally, but haye ſeparately 
maintained their own poor: bat it did not appear, whether there 
| "Had 
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© had been any overſeer appointed or any poor-rate made for the 1780. 
« ſaid tything before the year 1772 or not; when the lands lying 
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in the ſaid tything were included in a rate made by the ſaid pa- 
riſh of Beeding: and- it not appearing unto us, whether the 
bond, mentioned in the. ſaid recited order of ſeſſions was ever 
entered into or not, it is ordered, that the faid rate be quaſhed 
as to the ſaid tything. | 


R. v. IN HA- 

BITANTS of 
BRBDIN G 
otherwiſe 
SEAL. 


« Dunning and Burrell ſhewed cauſe in ſupport of this order of 


ſeſſions ; inſiſting, that this caſe had found preciſely that, which, 


from the report in 2 Lev. 142., ſeems to have been the only re- 


quiſite to ſucceſs upon that ſpecial verdict : viz. that the pa- 
rich is ſo large, that diſtribution parochial cannot well be made,” 
that indeed, without an expreſs finding, the ſituation of this 
place, a little inſulated tything at the diſtance of 20 miles from 
the pariſh, of itſelf evidenced the inconvenience, and pointed out 
the neceſſity, of its being aided : that the burthen upon pariſh 
officers, who execute their offices without any recompence for 
their trouble, was otherwiſe grievous and intolerable : that the 
phraſe of ** reaping the benefit of St. 43 Eliz.“ in the St. of 
Car. 2., muſt mean a full and perfe& benefit ; for that there 
was ſcarce any diftri& ſo large as to be incapable of being in 
ſome degree benefited by it : and that here a full and perfect be- 
nefit was ſtated not to be in their power: but that in Peart and 


Weſtgarth it appeared always to have been in their power, and for 


a long period actually enjoyed. As to the other objection, that 
a tything does not fall within the deſcription of the act, it was a 
word of an import much leſs vague than divifon, the term uſed 
in the caſe of [a] the King v. the Inhabitants of St. Gu/es's in the 
Field:; that it had a known, definite legal, import, conſiſting of 
zen families with a proper officer, when only three conſtituted a 
vill, which was the very phraſe of the act. 

« Bearcreft, in ſupport of the rule to quaſh this order, inſiſted, 
that the agreement of 1758, could not be conſidered as a legal 
diviſion of the pariſh ; that it was not the act of the ſeſſions, but 
a mere matter of accomodation and compromiſe between the 
tything and pariſh ; which could at moſt be no further obli- 
gatory than with reſpect to the ſpecific matter, then the ſubject 


of controverſy : that the only legal way of executing the powers 


given by St. 13 & 14. Car. 2. was for two juſtices to appoint 
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« Wiles, and Aſvhurſt, juſtices, concurring, 
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dreclecrs for this dividien ſeparately : that, unleſs at the fee! of 
making the rate, a legal ſepatation exiſted, the rate was regular: 
that there was not a fingle circumſtance nere to ſhew inability, 


* and therefore Peart and Weftgarth was in point: that the ob- 


ject of the treaty had been the ptivate purpoſes of an individual, 
whoſe property the tything almoſt altogether was, without 
the leaſt regard to the public: for, had public convenience 
dictated the meaſure, it would have been adopted years ago as 
well as ſettled then in a very different mode. 


* Lord Mangſeld. 
Without going into the doctrine upon the conſtruction of St. 


13 & 14. Car 2., which is laid down in Peart and Weſtzarth, 
there was no pretence for quaſhing this rate. The order of the 
ſeſſions is every way wrong. The rate for the whole divifion 
could only have been quaſhed; for it was by agreement only, 
that this ſeparate diviſion could exiſt, as fuch ; and that agree- 
ment has neceſſarily been abandoned in argument, as never 


having been carried into execution. The rate therefore at the 


time it was made does not appear to be open to any exception 2 
and the true legal way of raiſing the queſtion is by 1 
overſeers. 

« Afton, J. Whatever may be the policy of the act, it muſt appear 
clearly, 1. that the place is fo large as not to be able to receive 


the benefit of St. 43 Eliz.; 2. that regular officers have been ap- 


ointed; and 3. that proper levies have, been made: but there 
1s, nothing here, but an unexecuted' private agreement; the not 
enforcing of which is probably an inconvenience, felt by an in- 
tereſted individual, but not affecting the pariſh or the public, 


«© Rule abſolute, 
0 Order of ſeſſions quaſhed and 
rate affirmed.“ 
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Rex. v. Butler & al. 


T WO juftices allow a rate of one penny in the pound for the 
+ relief of the poor of the parith of Swannage, otherwiſe Sand- 
wich, in the ifſe of Purbeck, in the county of Dort. e 
Upon the appeal of George Clarke Butler and others, againſt this 
rate, their notice amongſt other cauſes, ſet forth, that no diffe- 
rence or diſtinction is made in affefling tenements. and farms con- 
ſiſting of land or ground, and cottages or dwelling-houſes, the latter 
being rated on @ par with the former, at one penny in the pound. 
Whereas tenements or farms ought to have been rated and aſſeſſed at 
one penny, and cottages or dwelling-houſes at three farthings in 
the pound; becauſe the clear income or produce of the latter in ge- 


neral as to the former, is at and after that rate. The ſeſſions con- 


firm this rate, and ſtate the following caſe : 

That it was proved by one witneſs, that before the year 1752, 
the occupiers of land were rated generally at about three farthings ;. 
the occupiers of houſes, at one balf=-penny in the pound, of the an- 
nual rent, but variable, from 1752, to 1777 ; the land was rated at 
a Half. penny half-farthing generally, the houſes at a Half penny; 
that at a veſtry 1777, called for the purpoſe of ſettling the rate, the 
lands were rated at one penny and the houſes at 7bree farthings ; 
that, at a public veſtry in 1778, both lands and houſes were rated at 
one penny in the pound on the annual rent; and at a public veſtry 
in 1779, the ſame way of rating, as in 1778, was continued. 

. Rooke, being called upon in ſupport of the rule to quaſh the or- 
der of ſeſſions, contended ; that the practice, which had immemo- 
rially prevailed in the pariſh of making a difference between land: 
and buildings, in favour of the latter, was clearly founded in good 
ſenſe and juſtice : that the articles of repairs, window- tax, &c. ne- 
ceſſarily and univerſally reduced the rent of houſes ; but that land 
was not ſubject to ſuch, or any other equivalent, deduQtions from 
the amount of its produce; and that in the caſe of [a] the King v. 
Brograve the propriety of a regulation, which adopted this diſ- 
tinction, was ſtrongly recognized: and particularly by Yates, J. [5]. 
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Lord Mansfield. 
The queſtion before the court is, does the rate, upon the face of 


it, appear to be equal or unequal ? unleſs it is manifeſtly unequal, 
the court will preſume it equal. Circumſtances may vary the 
value of different eſtates : and, if this plainly appear, then what is 
ſaid in the King v. Brograve applies: but you take advantage of 
an obiter ſaying of the court in that caſe, when the true legal ground 


of the authority is deciſive againſt you, 
Willes, Aſhburſt, and Buller, juſtices, concurring, 


Rule diſcharged and the Order of ſeſſions, 
confirming the rate, affirmed. 


\ 
Vide R. v. Inhabitants of Sandwich, otherwiſe Sanne. H. 21 G. 3. 1781. poſt. 


— 


T” E n 


Rex. a Inhabitants of Winchcombe. 


W O juftices remove Daniel Hone from the pariſh of Vincb- 
combe, in the county of Glouceſter to the pariſh of Chipping 
Norton, in the county of Oxford. The ſeſſions on appeal quaſh the 
order, and ſtate the following caſe: k 
That the pauper Daniel Hone, hired himſelf five weeks before 
Michaelmas 1773, for a year to Robert Rawlings, of Chipping Nor- 
fon, in the county of Oxford, —And that, at the time of his being 
ſo hired, it was agreed between the ſaid pauper and the ſaid Robert 
Rawlings, that the pauper's wages ſhould be paid to him weekly at 
eight ſhillings per week. And that he the pauper, being a balloted 
man in the north battalion of the Gloucefter ſhire militia, ſhould be ab- 
ſent for the month, and in lieu of that month he would ſerve his 
maſter another month at the end of the year. That he was accord- 
ingly abſent thirty days in the north battalion of the Gloucefterſoire 
militia, and then returned to his ſaid ſervice, but continued only 
three weeks of that month, which was. ſo agreed to be ſerved in 
lieu of the month he was abſent in the north battalion of the G- 
cefterſhire militia ; and left his ſaid maſter a fortnight before Mi- 
chaelmas. And the pauper expreſsly ſwore that he did not ſerve 
his ſaid maſter the year by one week. | 
Bearcroft and Clyfford ſhewed cauſe in ſupport of the order of 


ſeſſions; and inſiſted, that there was here neither a hiring or a ſer- 
2 vice 


| Eaſter Term 20 Geo. z. 95 


vice for a year: that as to the hiring, there was an expreſs excep- 1780. 
tion in the contract of a month; that the pauper's agreement after —v— 
the interval of that month to come again and make up the year, R. v. IxnA- 
might entitle him to his ſtipulated wages, but could not give a ſet- Mee of 
tlement, any more than making up the year after the exception of e 
the harveſt month ; as was the caſe of [2] the King v. the Inhabi- 
tants of Biſhop's Hatfield: that ſuch broken ſervices under ſuch a 
pre- contract had never been united to give a ſettlement : that the re- 
| ſervation of the month here was under circumſtances different from 
thoſe in the caſe of [5] the King v. the Inhabitants of Weſterleigb; 
for that the exception there was contingent only, if the militia 
were called out;” an event, which might not have happened ; but 
that here the event was certain, as the militia were actually embo- 
died : that the terms of the exception were alſo in that caſe condi- 
tional only, that he might be abſent; but that here they were 
abſolute and poſitive, ** that he ſhould be abſent.” 
That, as to the ſervice, this man was no more than a weekly ſer- 
vant at eight ſhillings a week: that he had ſo conſtrued the con- k 
tract himſelf by dividing the laſt month in that manner; for no 
permiſſion or conſent was ſtated forthat diviſion; and he was therefore 
probably ſo paid, if paid at all. That the ſervice was alſo actually 
ſhort of a year by one week : that in the caſe of [c] the King v. 
the Inhabitants of Ca/t/echurch, though the whole year's wages were 
paid, and the maſter conſented to the ſervants leaving him, yet the 
abſence of twelve days at the end of the year was holden fatal, and 
that it ought not with reſpect to the ſettlement to be conſidered as 
a diſpenſation: but here, where, as far as appeared, no wages were 
paid, and it was the voluntary, unauthoriſed, act of the ſervant, 
ſuch an act, without any equitable circumſtances to aid it, fell di- 
rectly within the letter of that law; jd] which, Lord Hardwicke in 
the laſt cited caſe, had ſaid, is not to be extended by conſtruction.” 
- Dunning and Poole in ſupport of the rule to quaſh this order and 
eſtabliſh the order of the two juſtices, inſiſted ; that the caſe of 
Weſterleigh was in point; and that, under that authority, if the. 
whole additional month's ſervice had been wanting, a ſettlement 
would {till have been gained: that the law never meant to place 
thoſe, who were occaſionally called out to defend their country, 
in a worſe ſituation than thoſe who were left at home; and there- 


"— — — 


H. 31 G. 2. 1758. Burr. Settl. Caſes, 439. 
. (5) M. 14 G. 3, 1774. Burr. Settl. Caſes, 753. 
(e) M.g G. 2. 1735. Burr. Settl. Caſes, 68, 
(42) 8&9 W. 3. c. 30, 
fore 


95 Eaſter Term 20 Geo. 3. 
1780. fore that the ſervice of the three weeks, at the end of the year was 


— merely ſurpluſage: : that, if the ſtipulation were abſolute here, and 
R. v. Ix n conditional only in the caſe of Meſterleigb, the purpoſes for which 
* * both ſtipulations were made, were preciſely the ſame: that the pre- 
F - counz. cautions taken by the parties were ſuperfluous, but that the law 
could not in this caſe depend upon their acts and ſtipulations: that 
conſequently there could be no difference whether a compenſation 
was made by the maſter for this month ; and that the abſence, not 
complained of by the parties, was no more than a diſpenſation. 
Lord Mansfield recognized the caſe of Weſterleigh : and ſaid he 
had no doubt, if a man is hired for a year, and is during that year 
choſen by ballot, and ſerves his month, in the militia, but that he 
gains a ſettlement. The difficulty, he: ſaid, was, whether, under 
the terms of this agreement, the additional month was to be con- 
ſidered as part of the year? for that, if ſo, the ſervice was not com- 
pleat. He thought there was ſome nicety in it, and ſaid the court 
would think of it. 
Lord Mansfield now delivered the judgment of the court. | 
Here is a hiring for a year, and alſo a ſervice for a year, if it be 
2. not interrupted by the ſervant's abſence during his month in the 
. militia. A hiring and ſervice muſt run in a continued courſe for a 
year; muſt not be broken and compounded of different periods, but 
muſt proceed regularly in computation from the time of the agreement 
entered into. Here there certainly was an abſence for a month; 
but the agreement on the part of the maſter, to permit this abſence 
was an agreement only to that, which, otherwiſe, and without his 
conſent, would have beenimplied : his conſent he could not withold; 
for the ſervant by the law of the land is obliged to go from his ſer- 
vice at that time; and his ſerving the month afterwards was on] 
a compenſation for this abſence, and is the ſame as if he had ſub- 
mitted to a proportional abatement of wages: {a] but this could nat 
break in upon the ſervice for a year: for that was compleat before 
the 13th month began. We think this very like, though not ex- 
actly the caſe of Wefterleigh ; that we ought to lean in favour of ſet- 
tlements ; and that it might prove a very extenſive miſchief, if we 
were to determine, that a man might loſe the means of gaining a 
ſettlement by ſerving in the militia. 
Rule abſolute. Order of ſeſſions quaſhed, 
and Order of two juſtices affirmed. 


Vide the caſe of the King v. the Inhabitants of Syder/lone, cum Bermer. E. 17 G. 3. 1777, 
Ante, 19. ö 
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(a) Vide the tate of the caſe in the King v. Weſterleighe, | 
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Rex. 6. Inbabicants of Frampton upon. Seyerne. 9 | May 31. 


W. O. juſtices whe Elizabeth, hou) wike 1 Minett, In deciding 
and their child, from the pariſh of ton upon Severne, in whether a 


certificate 1s 


- county of Gloncefter, to the: a0 ret berne, in the ſame abandoned, 
county. The n en quath che order, and-ſtate the fol- the 3 will 
lowing:cafe: | Pl; 1a>vpz1drt » þ : nates ef hs 


That in the year 1761, Fetberre pariſh. granted a certificate, to parties, toge- 
the pariſh of Frampton upon Severne, thereby owning Job rr. 
and Ann his wife, to be ſettled in Fretberne; under which certi- ances. Whas 
ficate Minett and wife lived in Frampton upon Sævenne till the latter particular 
end of the year 1753, or the beginning of the year 1754 :, when ee 
Jos and his wife voluntarily returned to and lived in Fretberne, his abandonment 
place of ſettlement, and had afterwards a ſon, named Samuel, born mow deter- 
in Fretherne, in 17 54. The father continued to live in Fretberne 

for 17 or 18 years; when having a relation in Frampton upon Se- 

verne dead, the father went by himſelf, the wife being dead, to 

F rampton upon Severne, to take to and to poſſeſs himſelf of the effects, 

and there remained for about ſix months: when, being taken ill, he 

was by the pariſh of Fretberne recommended to Glouceſter iofir- 

mary, and there died. But before the father went to Frampton 

upon Severne to take to his relation's effects, Samuel, the ſon, was 
bired for a year to Robert Very, in Frampton upon Severne, and lived 

with him for two or three years. On going out of Very's ſervice 

Samuel was hired again in Frampton upon Severne, to Richard Clut- 


-#erbuck, Eſq; and lived there for two or three years, and till * 
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his father died. Same), the ſon, „ married Elizabeth, his 


— wife, and had by her one child, the pauper. 


R. v. Ix HA 


Dunning ſhewed tauſe in ſupport of the order of ſeſnons z and 


BITANTS of inſiſted, that at the time of the firſt hiring of Samuel, the ſon, the 
FRAMPTON certificate was not in point of law ſabſiſting : that there were va- 


upon 
SEVERNE. 


rious modes, by which a certificate might be diſcharged : that a 
removal was undoubtedly one: that it might alſo by a waiver 
or deſertion ; as in the caſe of [a] the King v. the Inhabitants of 
Taunton St. Mary Magdalen. 

Lord Mansfield, calling upon the other ſide, 

Howorth and Clyfford, in ſupport of the rule to 1 the order 
of ſeſſions, infifted ; that the only queſtion was, whether, as to the 
operation of a certificate in point of time, there was any ſtatute of 
limitations, or rele of law analogous thereto ? that there was only 
one caſe, the caſe cited, in which any thing like that do&rime had 
been even hinted at: that it was no more than hinted at: that its 
authority did-not ſtand on principle, and that it was a reſolution, 
when the court was not full; and did not by any means reſt on 
that point ſingly, but upon a variety and combination of circum- 
ſtances : that the authority of this caſe had alſo been conſiderably 
ſhaken by a ſubſequent determination, that of [5] the. King, v. the 
Inhabitants of Spotland; which proved that a voluntary removal 
merely would not affect a certificate ; which could only be avoided 
by the ſevera} modes pointed out in the act, [e] or by ſuch deter- 
minations-as were the clear and undowbted conſtruction of it: that 


therefore, unleſs there were ſome act, that amounted to a diſcharge, 


or an abandonment of the certificate; no length of time or ſuc- 
ceſſion of generations could, of themſdl ves, avoid it: that a certificate, 
which had been adjudged to be a ſolemn” acknowledgment like the 
conuzance of a fine, when left with a pariſh, is a ſtatutable protec- 
tion againſt any ſettlement to be gained there: that a pauper cannot 
ſay, he will deſert it: that in common juſtice he ought not to be 
permitted to fay ſo; unleſs he could, by. ſo faying, releaſe the pariſh, 
to which he is certifies; from every obligation to which the certi- 
'Hcate: OO them-: that on the obne e Payper, who .has, 
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or by birth derives, a claim undder it, may return whenever he ſhall 
pleaſe, the pariſh cannot-refuſe to receive him, nor can they, unleſs 


he becomes chargeable, remove him: that the conſtruction con- 


- tended for would deprive them of the advantage intended hy the 
act, and expoſe them to numerous miſchiefs ; that, from their ideas 
of ſecurity on this ſubject, that caution, which was inyariably ufed 
with reſpect to all other poor, was never interpoſed in the caſe of 
poor of this, deſcription; and that, even if they were not en- 


trapped, not knowing under the many and intricate circumſtances. 


that attend queſtions of abandonment, what legal niceties might 
prevail, ſome might be deterred by the peril of coſts, from aſſerting 
their rights, and removing a certificated pauper : that the preſent 
line was a plain and intelligible one, without refinement, and leve] 
to common underſtanding.; but that if nice diſtinctions were in- 


troduced, with thoſe who were contentious and diſpoſed to oppreſs, 


it would prove an eternal ſource of litigation, Is the period of ab- 
ſence, that denominates it an abandonment, to be five or fifty years ? 
Or what intermediate ſpace ? Shall this be accompliſhed by living in 

a neighbouring pariſh and renting a patch of garden ground for the 
ſubſiſtence of a family, or by engaging there in a farm or manufac- 
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tory? And in what courſe of time can this be effected? Shall the 


conſequences of reſidence in another parith, depend upon its having 
happened upon a viſit or under the avocations of buſineſs ? Upon 
which; and how long neceſſarily upon either? That not only there 
could be no end to theſe mquiries, and chat to purſue the ſtatute 
was the only ſafe guide; but that there could be no reaſonable 
cauſe of complaint, no gravamen, on the other fide; as no pariſh 
was:compellable to grant a certificate, That in this particular caſe 
it was a ſtrong circumſtance, that the other pariſh underſtood them- 
ſelves under an obligation to provide for the pauper; and had, in 


the character of their eee recommended him to the in- 
fir mary. | 


Lord Mansfielt, 


The principle has been long ſettled of tbandonment by diſuſe: 
at leaſt it is to be found in the caſe of Taunton St. Mary Magdalen; 
and the circumſtances of this caſe ſeem tome to be ſtronger than 


thoſe in the Taunton caſe. Here the grand- father has a certificate, 


Which in two years he deſerts, and goes to his own-pariſh ; has a 
ſon there, and does not return to Frampton, the certificated pariſh, 

till ſeventeen years after, and then on ſpecial buſineſs. Before he 
o returned, the ſon is hired and ſerves a year in Frampton. The 


O 2 8 queſtion 
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1780. queſtion then is, whether the ſon went to Frampton under the faith 
— of the certificate? Certainly not. Frampton had never heard of 
R. v. Ixna- him: he goes there as an emancipated ſon in his oon right, and 


BrTANTS of acquires a ſettlement by ſervice. It ſhall not be ſaid, that he came 


Fn upon Under a certificate, abandoned by his father before he was born: 


Sevzzxe, and quo animo the pauper returns to the certificated pariſh muſt al- 
ways be conſidered. It is material too, that in the Taunton caſe the 
court doubted, and did not determine the extent of the word 
« Family” in the act, and whether it comprehended „ 
dren. 

Buller, J. It don't appear, that the court in the caſe of Spor- 
land meant to overturn that of Taunton. A mere going away in- 
deed ſhall not avoid a certificate : but what abſence ſhall have that 
effect is by thoſe caſes left open and unaſcertained. 


IWilles, and Aſhburſt, juſtices, concurring, 


Rule diſcharged and 
Order of Seſſions confirmed. 


2 Rex v. Inhabitants of Harwood 
For the pur- WO juſtices remove Foſeph Brown, Abigail his wite, and 
288 their child from the townſhip of Leeds, in the borough of 


law or cuſtom Leeds, in the Weſt Riding of the county of York, to the townſhip of 
will give va- Harwood, in the ſame riding and county. The ſeſſions on appeal 


W e confirm the order, and ſtate the following caſe: 
apparently, That the pauper, Jeſepb Brown, the huſband, in the year 1774, 


and in the 
8 being then a ſingle man, and an inhabitant, as a ſervant in huſban 


it, is ort of dry at Harwood, wanting again to hire himſelf as a ſervant in huſ- 


a year. bandry, offered himſelf at the Statutes Fair, at Harwood aforeſaid, 


where there is a cuſtom. for ſervants to hire at the Statutes day, on 
the laſt Monday in October but, not meeting with a maſter there, 
he went to the market- town of Oz/ey, (about eight miles diſtant 
from Harwoed,) where there is a different cuſtom for ſervants to 
hire by the year, at two different Statutes; one held on the Friday 

before old Martin mas- day, the other on the Friday next after ald 
Martinmas- day; at which latter Statutes Fair they always hire till 
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the old Martinmate day following, which by, the cuſtom is conſi- 
dered as a hiring for, a year. That old Martinmas-day in the year 
1774, was on the Twe/day, That on the Friday following, being 


- the ſecond Statutes Fair above-mentioned, the pauper hired with 


William Pike, to, ſerve his mother, Ann Firth, in Harwood, till the 


. 
l . : 


wood till the old Martinmas-day following. 


old Martinmas-day, following: and that he did ſerve, her in Har- 


- 


. Dunning. ſhewed cauſe in bag art of theſe orders: and ſaid, as 


there could be no doubt, but that, if the pauper had been hired 


under the other cuſtom of this place, he muſt have gained a ſettle- 


ment, it would be abſurd, and unjuſt, the principle not being new, 
and, the caſe equally bond fide, to ſay that he had not gained one 
here and under this: that if ſettlements were to be favoured, and 
the ſpirit of a contract, affecting that very right, made by a nume- 


rous claſs of poor people acting without advice, had been under 
other circumſtances permitted to prevail againſt the letter of the 


law, ©* there could be no reaſon that it ſhould not in the preſent caſe: 
that from the day next after Michaelmas- day, 7;1/ Michaclmas-day,” 
which was the caſe of (a] the King p. the, Inhabitants of Naveſtock, 


neither in terms or in ſtrict legal conſtruction compriſed the period 
of a year, intire and compleat ; and that this caſe was equally pro- 


tected by the cuſtom of the country; that, in the caſe of [5] the 
King v. the Inhabitants of  Newſ/eag, a hiring from J bigſuntide to 
Whitſuntide had been, holden, ſathcient ; and that“ duration for 
365 days is not the criterion, of a good hixin g. 


Hearnly, in ſupport of the rule to quaſh theſe orders, inſiſted ; 


that the act [e] required a hiring: for an entire year; that with re- 
ſpect to hirings the court was always ſtrict; and that in the con- 


- a 1 #L 1 4.41% £201 14919 N 
ſtruQion of this act the caſes were uniform in ruling ; that a re- 
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1780. 
— 
R. v, IN HA- 
BITANTS of 
HARwoon. 


tainer for a period, upon the face of the contract leſs than a year, 


— 


would not give a ſervant his ſettlement : that the authorities to this 
] Coombe and Weſt- 


point were, [d] Frencham v. Pepper Harr 5 e an 
woodbay, [V] the King v. the Inhabitants of Weſtwell, [s]; the King 


54 - 4 + 


— 9 


a] M. 13 G. 3.773. Burr. Settl. Caſes, 719. 
F Tr. 10 G. 3. 1770. Burr. Settl. Caſes, 669. Bott. 271. 
c 3 W. & M. c. 11.4. 7. 
. E. 1 G. 10. Mod. 293, Fort. 322, Foley, 135. It is alſo cited in R. v. Inhabi- 
tantes de Haughton. H. 4 G. 1. Str, $3. 8 128 
e] H. 5 G. 1. Str. 143. | 
2 Tr. 3 G. 2. 1330. 1 Barnardiſt. 354, 
{g] E. 5 C. 2. 1 Seſſ. Caſ. 174. 


v. the 
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v. the Inhabitants of Soth Cerhey, and a] the Kißg v. the Inha- 


H bitants of Newton e that the caſe of Navrfßſoct was By no means an 
* 1 authority to the contrary ; for, upon the principle that there can 


H ix woon, 


be no fraction of a diy, [3] the court were then of opinion, that 
under the terms of the hiring the laſt day was included: that, as to 
the King v. Newſead, ſuch hirings may prove more of leſs than 4a 
year: but that it did not, as here, appear to be Jeſs. 

Willes, J. The queſtion is, whether a hiring for three Jay s leſs 
than a year is a hiring for a year within the meaning of this act? 
The caſes cited are againſt it; and one of them, the King v. Ne- 
ton is full in point even againſt any cuſtom for leſs than a year 
having effect. As to the two caſes relied upon on the other fide, 
they do not contradi@ this doctrine: the firſt was a hiring from one 
moveable feaſt to another ; the preciſe duration thefefore of the ſer- 
vice might probably have not been in the knowledge of either party 


at the time of the contract; and it might have exceeded a year. In 


the King v. Naveſtock, the hiring being ill Michaelmas, the law, 
which makes no fraction of a day, included that day, by which the 


year was compleated: and the general doctrine Izid down by Mr. 
Fearnly was there recognized by the court. 


Aſhhurſt, J. It appears very extraordinary to me, that an idea 
could be entertained, that a cuſtom, no older than King William, 
could controul an 40 of parliament. The caſe of Navęſlocł goes as 
far as ĩt ought and I ſhotild not chooſe to go further. 

Buller, J. There is no caſe in which a' hiring, which muſt ne- 
ceſſarily be leſs than a year, has been adjudged to give a ſettlement ; 
and it would be dangerous to make a new precedent of that ſort. 
The queſtion in the King v. Naveftock, was, whether, on à hiring 
from the day after Mzrchaelmas-day 11L L Michaelmas-day, that day 
ſhould be holden incluſive or excluftve? A cuſtom is only 
material to explain the terms of a contract, when ambiguous. In 
that caſe therefore it was allowed to have its weight : but all the 
caſes agtee, that there muſt be a hiring for a year. 


Lord Mansfield was abſent, 3 
Rule abſolute and both 
Orders quaſhed. 


* —+ - r * 


* 
— 
—— 


a] M. 14 G. 2, 1740, Burr, Sett], Cafes, 157. 
b] Yide R. v. Inhabitants of Syderſtone cum Bermer. E. 17 G. 3. 1779. Ante, p. 19. 
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Rex. v. - Inhabitants of Heekmondwicke. 


. 0 juſtices remove Frances, the wife of Abraham Preſton, 
a | ſoldier, and their child, from the townſhjp of Batley, in 
the weſt riding of the county- of York, to che pariſh of . 
-wicke,"in\the fame riding. The ſeſſions on appeal confirm the 

order, and ſtate the following ca(e-: 

That —— Preſton widow, mother: of the ſaid Abraham : Preſton, 
the huſband of the pauper, occupied a dwelling-houſe in the town- 
ſhip of Batley ; and was rated, and paid all aſſeſſments, till the zime 
of her death, which happened on the 16th of March, 1778 : that, 
upon her death, the faid Abraham Preſton became tenant of the (aid 
houſe, from that time until the year 1780; and, during all that 
time, paid all the aſſeſſments charged upon the faid houſe ; that it 
was known 40 the parith officers of "Batley, that the ſaĩd widaw 
Preſton was dead; and that the ſaid, Abraham was tenant and occu- 
pier of the ſaid houſe : and, the aſſeſſments being produced, it ap- 
peared that the name of widow. Preſton, was continued therein. 

. Cockell ſhewed cauſe in ſupport of theſe orders; ; and contended, 

that, though it: had been refolved, that to ſatigfy. the act, a] a 


* 0 - 


a a pauper need not be rated dy name, and that_a defignation of his 


perſon, fairly pointing him aut to the pariſh. was ſuthcient, yet 
; ſuch deſignation mult appear upon the face of, the rate, and is not 
to be collected from collateral circumſtances: and that there were 
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the late te- 
nant appear- 
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rate, and the 
occupation of 
the preſent 
tenant being 
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nant by pay- 
ing gains a 
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5.9 numerous inſtances, in which the circumſtance of another perſon's 


name appearing in the rate defeated the ſettlement ; and to this 

R. v. Ix u- point he cited the caſe of fa] the King v. the Inhabitants of Sarrat, 

prTants of [,] the King v. the Inhabitants of Bramſhaw;. [c |-Solontongham v. 

8 Morpleſdon in Surrey, fa] the King v. the Inhabitants af Carſbal- 
ton}; and he infiſted upon the caſe of [e] Kinfare v. Kingswinford 
as in point: that, if the pariſh officers knew of the mother's death 
and the pauper's occupation, yet as the pauper had never claimed or 
inſiſted upon being petſonally rated, it was no part of their duty to 
inſtruct him in the legal requiſites with reſpect to rating, for the 
purpoſe of throwing upon themſelves the burthen of his mainte- 
nance: and that they. had therefore, in the exerciſe of their diſcre- 
tion, purpoſely continued the mother's name in the rate. 


Lord Man field, ſtopping Fearnly, who roſe in ſupport of the 


- 


rule to quaſh theſe orders. F F > 23 | 
The caſe is ſettled. There muſt be ſuch a rating and paying under 
it, as ſſiew manifeſtly that the paridh7 had notice. Here they did 
not rate a dead woman: the charge therefote could only have been 
made upon the perſon, whom they knew to be the occupier. It is 
precĩſely the ſame, as if they had ſaid; date widow Pręſton 's, the 
pauper's mother: and then it comes exactly within a late caſe; [V] 
Where the words were: late Lowbridge's.” 


tt Wille s, 'Aſbhurſt, and Buller, juſtices; concurring, 
Raule abſolute, and both 


as 8 Orders quaſhed. 
7 M. 9 G. 2. 1735. Burr. Settl. Caſes, 73. 1 
N M. 10 G. 2. 1736. Burr. Settl. Caſes, 98. TEES: ie Hitt; ys 
c] M. 13 G. Fol. 128. 2 Seſſ. Caf, 134, | IP 
0 E. 15 G. 3. 1775. Burr. Settl. Caſes, 809. | 
e] E. 4 G. 2, Fol. 129. 2 Seſſ. Caſes, 170. 169 
7 M. 18 G. 3.1778, R. v. Inhabitants of Walſall. Ante, p. 35. Vide alſo the caſe of 


the King v. the Inhabitants of St. John, Southwark. Tr, 19 G. 3. 1779. pot. 
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Rex v. Inhabitants of Sandwich, otherwiſe Swannage. 


W O juſtices allow a rate of one penny in the pound for the 
relief of the poor of the pariſh of Sandwich, otherwiſe Swan- 
nage, in the iſle of Purbeck, in the county of Dor/er. 

Upon the appeal of John Beamiſter and others, occupiers of lands 
in the ſaid pariſh, againſt this rate, their notice, amongſt other 
cauſes, ſet forth, ** That the rate was unequal and partial, becauſe 
tenements and farms, conſiſting of houſes, land, or ground, are in 
ſuch rate or aſſeſſment charged and aſſeſſed at one penny in the 
pound, and cottages or dwelling-houſes at only three farthings in 
the pound : whereas ſuch cottages, or dwelling-houſes ought to 
have been rated and aſſeſſed, on a par with tenements and farms, at 
one penny in the pound.” 

The ſeſſions quaſh the whole rate and order a new equal aſſeſſ- 
ment to be made; and ſtate the following caſe : 

T hat it was proved, on the hearing of the ſaid appeal, that this 
was an aſſeſſment of one penny in the pound on the occupiers of 
lands, and 7hree farthings in the pound on the occupiers of cot- 
tages and dwelling-houſes, according to their then annual rents; 
that, from the year 1735, to the year 1776, a conſtant diſtinction 
had been obſerved, in rating houſes and lands, the former having 
always been rated in a leſs proportion to their rents, at the reſpec- 
tive times of ſuch rating, than the latter; that the land in general, 
in the pariſh of Swannage, is burthened with no particular charges 
that are not incident to land in general ; but that both lands and 
houſes are ſubject to the uſual repairs, and taxes, generally incident 
to each reſpectively. 

Rooke being called upon to ſupport the rule to quaſh the order of 
ſeſſions, contended ; that, on account of repairs and other incidental 
charges, nothing was in itſelf more reaſonable, or more generally 
received, then the practice of rating houſes lower than lands: that, 
in conſequence of what ſeemed to be the opinion of the court laſt 
year [a], when the ſame queſtion came before them from this pariſh, 
and alſo in conſideration of the cuſtom ſtated, the pariſh had in the 
preſent rate revived that diſtinction: that che difference therefore, 
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a rate for in- 
equality, be- 
cauſe houſes 
and land are 
rated to the 
poor in equal 
proportions, 
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which the court had before ſaid, they could not compel the pariſh 


—— to make, but which * intimated Was reaſonable, had now been 
R. v. In HA- made, 


BITANTS 
SANDWICH 
otherwiſe 


25 2 4 _ 


e 3 

by = — - -- — 7 
= * 
* ”— cf — — _ 
CE one *: $22 2 0 
Y - -» 
he — 3 . > — K — — 
— _ * - 


He alſo objected in point of form, that the notice of appeal was 
too general, and that it ought to have ſet out nominatim the par- 


Svaxxacs, ticular houſes, which were under-rated, and the particular lands, 
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which were over-rated ; or that the relief granted ought to have been 
leſs general; and that the ſums, aſſeſſed upon the lands, ought to 
have ſtood aſſeſſed, and the ſums aſſeſſed upon the houſes ought to 
have been increaſed : that the rate therefore might on this notice 
have been amended, and conſequently ought not to have been alto- 
gether quaſhed: that the juſtices are prohibited from ſo doing by 
St. 17. G. 2. c. 3. 8. 6. and that it has been ſo adjudged in the 
caſe of [a] the King v. the Inhabitants of Witney, and [5] the King 
v. the Inhabitants of Ringwood: that, in conſideration of conſe- 
quences, the court will incline in favour of rates: that, if quaſhed, 
all the money collected under them muſt be retunded ; and, if co- 
ercive meaſures have been uſed, treſpaſs lies againſt the pariſh 
officers. 

Dunning, in ſupport of the order of ſeſſions, inſiſted ; that there 
was nothing in the order, which imported that the ſeſſions did not 
act upon other conſiderations than merely the comparative value or 
rent of lands and houſes: that the court never had or ever will lay 
down any general rule for aſſeſſing lands and houſes : that the juſt 
proportion between them muſt ever depend upon local circum- 
ſtances : that in this pariſh there exiſted circumſtances, ſuch as 
would well warrant an equal aſſeſſment of each ſpecies of property: 
viz. that nine-tenths of the burthen of the poor aroſe from the 
houſes : and that the rate could not be amended, as the objection 
went to every name in the rate. 

Lord Mansfeld, 

The court has certainly laid down no general rule as to the mode 
of aſſeſſing houſes and land. They certainly could not lay down 
any ſuch rule either one way or the other. The proportion in 
which they reſpectively contribute, muſt ever depend upon local 
circumſtances: and if nine-tenths of the burthen ariſe from the 
houſes, ſuch circumſtance was ſufficient to influence the judgment 
of the court below in adjuſting that proportion, The objection 


E. 10 G. 3. 1770. Bott. 34. and ſince reported in 5 Burr. 263 4. and 2 Blackſt. 709. 
SF. Is 6. 3 3. 1775, Cowp. 320. 


here 
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he regoes alſo unavoidably to the whole rate; for it is throughout 1781. 
made by a rule and proportion which the juſtices thought unequal,. 


and therefore they could do nothing but quaſh the whole, R. v. Ix a- 
| | BITAN TS of 
. . R SANDWICH 
Willes, Afphurſt, and Buller, juſtices, concurring, otherwith 
SWANNAGE. 


Rule diſcharged, and the 
Order of Seſſions, quaſhing the 
Rate, affirmed. 
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Rex v. Inhabitants of N ympsfield. T hurſday, 


Feb. 8 


W O juſtices remove Hannah Lloyd and her child from the geryantgeer- 
pariſh of Avening in the county of Glouceſter to the pariſh of ing with his 

Nympsfield, in the ſame county. The ſeſſions on appeal confirm his mates 
the order, and ſtate the following caſe : knowledge, 

That John Lloyd, was hired to Lord Ducie, who reſided in the oo bard 
pariſh of Woodchefter, at Chriſtmas, 1771; as a game-keeper. That hi; 9 
he lived the year in that ſervice, and lay over the ſtables belonging lives, gains a 
to his Lordſhip's houſe ; which ſtables were in the pariſh of ſetlement. 
Nympsfield in the ſaid county of Glouceſter, where ſome of the other 
men ſervants lay: that at Chriftmas, 1772, he received his year's 
wages and continued in the fame ſervice under the ſaid hiring till 
Lady-day, 1773, when he quitted his ſervice : that in the month 
of February, 1773, he married Hannah, his now wife, who reſided 
with her father in the pariſh of Avenzng, an adjoining pariſh in the 
ſaid county: that, the ſaid John Lloyd lay at Avening the greateſt 
part of the laſt 80 days before the time of his quitting his ſaid ſer- 
vice, without the privity or conſent of his Lordſhip or knowledge 
of his houſe-ſteward ; who ſaid, had he known thereof, he would 
certainly have acquainted his Lordſhip therewith. | 

Baldwin had moved for the rule to quaſh theſe orders, and now, 
Clyford admitting that he could not diſtinguiſh this caſe from that 


of [a] the King v. the Inhabitants of Hedſor, 


Per curiam, 


Rule abſolute and both 
Orders quaſhed. 


1 
— 


M_ 


[2] IF, 1 8. 3. 1778. Ante, p. 51. 
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rate is ſo 
much in the 
pound, and 
the pauper's 
name and 
yearly rent 
are inſerted 
in the rate, 
a ſettlement 
is gained; 
though no 
ſum appears 


to be aſſeſſed. 
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Rex v. Inhabitants of Corhampton. 


WO juſtices remove Maria, the wife of Richard Goodiſt, 
and her three children, from the pariſh of Croydon, in the 
county of Surrey, to the pariſh of Corbampton in the county of 
Hants. The ſeſſions on appeal confirm the order, and ſtate the 
following caſe: | 
Richard Gcodiſt, the huſband of one, and father of the other per- 
ſon removed, was originally ſettled at Corhampton : in 1769, came 
to Croydon, and there rented a houſe at 4/7. 10s. per annum, On 
the roth of June, 1773, the overſeers, &c. made a rate of 28. in 
the pound, prove. 


— — — — _— —_ et * — — — — 
| 


[- Rent. | Sums aſſeſſed. | 


Occupiers names. 


f "OF e. Richard Goodiff. 
, 
| | 


* — 


* 


The overſeer on the 22d demanded of him for the rate 8 5., de- 
claring he was aſſeſſed that ſum for the relief of the poor: the 
pauper, Good:f/, objected to the payment thereof, alledging he was 
not a pariſhioner. The overſeer opened the rate book, ſhewed him 
his name therein; and threatened to diſtrain for the 8 s., if he did 
not pay it. Goodiſ, on this, paid the money directly. In the 
afternoon of the the ſame day the overſeer returned, with the veſtry 
clerk, and offered to return the money, alledging that he had taken 
it by miſtake. Goodiſf refuſed to receive it. The overſeer however 
left it, and went away; on which Grodrf threw the money after 
him. 

It was admitted, that QC. meant, Qyere certificate. 

Mingay ſhewed cauſe in ſupport of theſe orders; and contended, 
that though in all the caſes, which have turned upon the deſcription 
of the pauper upon the face of the rate, the court has inclined in 
favour of the perſon deſcribed, yet here there was neither any rating 
in point of fact, or had there ever been on the part of the pariſh an in- 
tention to rate the pauper : that the rate remained in blank to this day: 
that the error of their officer, which he attempted the ſame day to cor- 
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rect, ought not upon principle to conclude the pariſh ; and that it 1781. 
had been ſo adjudged in the caſe of [a] the King v. the Inhabitants - 
of Warblington ; in which caſe it was alſo determined, that no ſet- R. v. Ixna; 
tlement could be gained by the pauper; as“ the rate was left in 1 
blank during the whole year and no fine ſet againſt his name.“ TON, 

Kerby S., in ſupport of the rule to quaſh theſe orders, inſiſted; 
thet the not finding of the particular ſum aſſeſſed, in its proper co- 
lumn, was immaterial ; as, by reference to every other part of the 
rate, its true conſtruction and the intent of thoſe who made it, were 
obvious: that as the pauper's name appeared upon it, the ſtyle of 
the rate would alone have ſupplied this omiſſion ; for it was ſtated 
to be a rate of 2s. in the pound: but that the rent of the pauper's 
houſe was alſo correctly ſtated in its proper place; and that the 
whole together amounted to as full demonſtration, that the pauper 
was, as that no other perſon could be, rated: that, as to the objeQtion, 
that the pariſh did not intend to rate the pauper, it is no part of the 
duty of the pariſhioners at large to do this; but that it is the pe- 
culiar province of that officer, who in this caſe actually had done it; 
and afterwards enforced the payment: that, as to the caſe of 
Warblington, it turned altogether upon fraud ; that the pauper had 
uſed milrepreſentation; and the tranſaction having been twelve- 
months after the rate made, and when the officer acted under a dif- 
ferent appointment, that it was conſidered as the act of an unautho- 
rized individual; and not an act of office, and ſuch as would con- 
ſequently bind the pariſh. | 

Lord Mansfield, (ſtopping Palmer,) 

There is no queſtion at all. It is ſhewn that the caſe of Varöb- 
lington does not apply. Here is a rate made, and the title of it is, 
a rate of 2 5. in the pound.” There is a column, aſcertaining 
the rent; and the moment you fix the rent, you fix the proportion 
of the rate; for the ſum to be aſſeſſed is a conſequence. What is 
the inſerting of his name, but rating him? And for what purpoſe 
is his name ſo inſerted ? To denote he is to pay. Then has he paid? 
Yes, and againſt his will. After this, the pariſh officer ſhall not be 
permitted to ſay : * have thought better of it ſince the morning: 
take back your money, for you ſhall gain no ſettlement here.” 


Willes, Aſbburſt, and Buller, juſtices, concurring, 


Rule abſolute and both 
Orders quaſhed. 


[a] Tr. 14 &, 3. 1774. Burr. Settl. Caſes, 787. x 
Eaſter 
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2 Rex. v. Inhabitants of St. Michael in Bath. 
WO juſtices remove John Freeman and Elizabeth his wife from 
the pariſh of Wal cott, in the city of Bath, in the county of So- 
merſet, to the pariſh of St. Michael, in the ſame city and county. The 
ſeſſions on appeal confirm the order, and ſtate the following caſe: 
An inſolvent, That the pauper John Freeman being intitled to two freehold 
conveying his houſes in Malcott, one of the value of 28 J. a year, the other of 261. 
e e a year, in 1778 conveyed them to truſtees by indentures of leaſe 
payment of. and releaſe, dated the 6th and 7th of March, 1778, in truſt to be 
his debts, fold, and the money ariſing from the ſale to be paid, firſt in diſ- 
rad charge of two mortgages due thereon amounting to $00%s after- 
time of the Wards to his other creditors rateably, and the ſurplus, if any, to him, 
Ro * r Nee 0 . e nigga that 
at leaſt, ap. the houſes were both let to other perſons at the time of the con- 
pearing « 0 veyance, and the pauper then reſided in a public-houſe, in the pa- 
3 riſh of St Michael, at the rent of 40. per annum; which he had 
tate, cannot Occupied ſeveral years, till he failed; that, afterwards, one of the 
e 2 N the Fee, my poſſeſſion and the 
FP. agu key thereof, employed one Betty Farrant, then a lodger in the 
- lag pauper's houſe, 5 clean the ſaid e houſe, and paid 46h 35. for 
Much leſs can her ſo doing, and delivered her the key for that purpoſe; which ſhe 
pet the bel ſaid Betty Farrant having d laced the key in the bar of f 
non of his 'y Farrant having done, placed the key in the bar of ſuch 
eſtate has faid public-houſe amongſt ſome other things of her own, which ſhe 


'n ohtain— : - ; f 
I x ang kept there; intending afterwards to re-deliver the fame to the ſaid 


coliuively truſtees : but the pauper's wife, took the ſaid key from thence, 
or violently, and took the poſſeſſion of the ſaid vacant houſe, and, with her huſ- 
band, hath continued there ever ſince to the time of removal, being, 

in 
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in the whole, one year and three quarters : that one of the truſtees, 
ſeeing her carrying her goods thither, gave her notice that ſhe was 
doing wrong, not having the conſent of either the truſtees, or credi- 
tors to go thither : to which ſhe replied, ©* I am going to my own 
eſtate, for I and the children can't lie in the ſtreet,” That the pre- 
mites have not yet been fold by the truſtces ; that the value there- 
of was proved to be about 650/. at preſent, but at the time of the 
conveyancewere ſomething more; the debts owing by the pauper, for 
which ſuch truſt deed was executed, including the two mortgages, 
are 881 J. and upwards ; that it doth not appear on the deed how 
the annual rents were to be diſpoſed of until the fale ſhall be made. 

Dunning and Burrough ſhewed caule in ſupport of theſe orders ; 
and Burraugh contended, that the pauper had no ſuch property in 
Walcott, by a reſidence upon which he could acquire a ſettlement : 
that it was meant by the conveyance to deveſt him of every thing 
and to give the whole to the truſtees for the benefit of his creditors : 
that he had no beneficial intereſt, no poſſibility of a ſurplus ; be- 
cauſe it is found in the caſe, that his debts exceeded the value of the 
premiſes: that the fact compleatly ſhut out the preſumption of a 
reſulting truſt: that the operation of ſuch a claim of property if 
admitted, would be to defeat the conveyance, and make him a& 
contrary to his own deed, that, if the pauper could legally claim a 
ſettlement here, by the ſame rule after a reſidence of 40 days, the 
creditors might alſo, as many of them at leaſt as the houſe would 
hold: that it was ſaid on the other fide, that this caſe might be 
compared to that of a perſon intitled to adminiſtration, and reſident 
upon the property ſo claimed, without adminiſtration granted; and 
that ſuch might be ſaid to have an equitable eſtate : but in anſwer to 
this he cited the caſes of [a] the King v. the Inhabitants of Mid- 
Wort hy, and [45] the King v. the Inhabicants of Cold Aſbton, as 
proving that a mere title or equitable claim is not ſuch an intereſt as 
will give a ſettlement : that though it had indeed been thrown out 
in this laſt caſe, that there might be a difference in the caſe of a 
fole next of kin; yet that, in the caſe of [e] the King v. the Inha- 
bitants of Painſwick, that point ſcems to have been ſettled other- 
wiſe : that it was the caſe of a widow, whoſe dower was not aſ- 


* 


1 
a 


'a] Tr. 10 and 11 G. 1737, Burr. Settl. Caſes, 109, Bott. 375. 
6] H. 31G. 2. 1758. Burr. Settl. Caſes, 444. Bott. 379. 
c] Tr. 14 G. 3. 1774. Burr. Settl. Caſes, 783 
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1781. ſigned; and the court held that ſhe could not under ſuch circum- 
ws ſtances by 40 days reſidence gain a ſettlement ; and that this ſeemed 
R. v. Ix nA. equally to conclude againſt the claims of a ſole next of kin. 
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Lord Mansfield. This caſe at firſt ſtruck me as being like that: 
but I take it, before adminiſtration ſuch next of kin does not gain a 
ſettlement. [a] "970 | 

Burrough. The caſe of [&] the King v. the Inhabitants of Nat- 
land, which will be inſiſted upon on the other ſide, was an extra- 
judicial opinion upon the circuit ; and when before this court, went 
off without argument upon the point : that in that caſe the whole 
truſt was for the benefit of the children, one of whom the pauper 
was ; but that here the truſt was not at.all for the benefit of the 
pauper, but wholly for that of the creditors : that even if the pau- 
per would otherwiſe have had a right to reſide upon the premiſes 
till the truſtees had ſold them, here his reſidence was under a poſ- 
ſeſſion acquired by fraud: and that as the law was clear, that a par- 
ty ſhall never avail himſelf of his own wrong, ſo neither ſhould the 
pariſh of St. Michael, who ſet up a right under the pauper, avail 
themſelves of his own wrongful act. 

| Dunning. Conſidering the object of this conveyance, the fi- 
lence of the deed upon the ſubject of the intermediate profits, 
founds the ſtrongeſt preſumption, that the whole legal and equi- 
table eſtate was meant to be paſſed : every poſſeſſory right and title 
to enjoyment, | 

Gould and Morris, ſupported the rule to quaſh theſe orders.— 
Could inſiſted, that the truſtees here had no beneficial, and the cre- 
ditors no legal intereſt : that the creditors had no us in re, but were 
only in the ſituation of next of kin without adminiſtration : that 
the beneficial intereſt was certainly in the grantor till ſale : that 
the conveyance to the truſtees was ſubje to a mortgage: that it 
was clear, that a mortgagor in poſſeſſion could acquire a ſettlement ; 
if then this mortgagor could gain a ſettlement againſt his mort- 
gagee, why ſhould he not againſt his truſtee? That though it is 
ſtated, that the debts now exceed the value of the eſtate, yet, that 
the caſe does not find, that they did ſo at the time of the convey- 
ance made; that if it had, that eſtates are often mortgaged for more 
than they are worth, but that theſe are private tranſactions, into 
which this court can't enter : that, if the truſtees made no profit 


3 ny" 


[a] Yide Rex. v. Inhabitants of North Curry. M. 22 G. 3. 1781. poſt, 
[4] M. 15 G. 3. 1774. Burr, Settl, Cales, 793. 
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ef the eſtate for the benefit of the creditors, the benefit and uſe of 198. 
it would reſult to the pauper: that being in poſſeſſion of hi 
own, the pariſh could not remove him: that an action for uſe and R. v. Ina. 
occupation would not lie againſt him: and that the truſtees could 3174575 of 
not, till after a ſale, have ſupported an ejectment againſt him: and ra. 
he cited the King v. Nat land as in poi lt. 
Morris alſo inſiſted, that an equitable intereſt is the ſame as a 
legal one to the purpoſe of a ſettlement: (Lord Mansfield. Un- 
doubtedly fo.) and that the pauper by reſidence upon ſuch a pro- 
perty of his own had here acquired a ſettlement: that he had con- 
veyed away his legal eſtate by deed; which is preciſely the ſame 
thing as a mortgage. What difference is there then between the 
truſtee and a mortgagee? Their ſituation muſt be the ſame; and 
till an actual ſale, the ſurplus muſt be the pauper's : that, if fo, the 
poſſeſſion of theſe premiſes, not uſed for any purpoſes of the truſt, 
muſt-clearly be a ſurplus: that this'caſe was not like that of the 
King v. Widworthy; becauſe, where there are many next of kin, 
till adminiſtration is taken out, no one has any title either legal or 
equitable ; and where there is one only, from what dropped from 
the court in the King v. Cold Aſhton, it ſeemed, that ſuch. would 
gain a-fettlement : that in the King v. Painſwick, when, upon the 
ground of its being an equitable eſtate, he endeavoured to ſupport 
the; widow's claim to a ſettlement, he was told, that dower was 
barely a right of action, and that ſhe was a treſpaſſor : that the pau- 
per here might at any time have ſaid to the creditors : ** Here is 
your money: the truſtees ſhall not ſell:“ that the truſtees, until a 
ſale, could not have ſupported an ejectment againſt their ce/tuy gue 
truſt; for the conveyance to them was only for the purpoſe of a 
ſale : that afterwards indeed, that upon a ſale, the vendee of the 
truſtees might ; but that no other perſon could. 
Lord Mansfeld. 
If a man reſide forty days upon his own, he gains a ſettlement. 
3 The queſtion therefore is, whether this pauper did ſo or not? 
þ whether the property was or not his own? In judging upon theſe 
S queſtions the court has always gone upon the real ſubſtantial right 
and truth of the caſe, independent of the form of the conveyance. 
If then the eſtate be ſubſtantially the pauper's property, whether 
the title be legal or equitable, whatever the exterior of convey- 
ancing, this is ſufficient ; and therefore, in the caſe of a mort- 
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gage, either the mortgagor or mortgagee in poſſeſſion may acquire 


LY a ſcttlement : the mortgagor may, for the mortgagee, whatever the 


R. v. IN HA- 


form be, has no more than a chattel: the mortgagor is the real 


ziraxTs of owner, and has, in equity, the property of the land. What intereſt 


St. MicyatL 


in BAT u. 


then has the pauper here? He is not a mortgagor ; but an inſol- 

vent, who makes an immediate conveyance of all he has in the 
world to truſtees for the benefit of his creditors. 'Tis true, the 
deed ſays, that the ſurplus, if any, ſhall be paid to the pauper; but 
the caſe ſtates, that his debts greatly exceed the value of his eſtate. 
At moſt then he had but a chance of fomething ; and the fact upon 
ehquiry ſhews, that it is nothing. This differs moſt materially from 
the caſe of a mortgage. A mortgagor has an intereſt, and, by the 
very nature of the contract, a right to poſſeſſion till default made, 
and an ejectment brought. After the mortgagee has got poſſeſſion, 
he too may gain a fettlement. But here the pauper has no right 


to continue a moment upon the eſtate. But there is ſtill another 


and a ſtronger ground. The truſtees were in the actual poſſeſſion; 
and this poſſeſſion, by means of a fraud practiſed upon their 3 
was wreſted from them by the pauper. 

Buller, JI. 

To make this like the caſe of a mortgagor, to which it has been 
compared, a caſe muſt be ſhewn, in which the mortgagee has been 
in poſſeſſion and has loſt it again by the fraudulent entry of the 
mortgagor. 


Willes and Aſbburſt, juſtices, concurring, 


Rule diſcharged and both 
Orders affirmed. 


Jide the cafe of the King v. the Inhabitants of Wivelingham. Tr. 216. 3. 1781. poſt. 
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Rex. v. Inhabitants of Northfield. 1 2 


WO juſtices remove Abigail Fones, the widow of Joſeph Marriages 
Jones, from the pariſh of King's Norton, in the county of 1 the 26th 
Worceſter, to the pariſh of Northfield, in the ſame county. The of} pit py 


| : : _ chapels not 

ſeſſions on appeal quaſh the order, and ſtate the following caſe: having cha; 
That the pauper, Abigail Jones, being, whilſt ſole, a ſettled in- Peter or a 
habitant at King's Norton, in the year 1775, intermarried with Jo- to them, and 


ſeph Jones, a ſettled inhabitant at Northfield, at Brierly- Hill chapel, > wa 
in the pariſh of King ſwinford, in the county of Stafford; which, not halls, 
erected in the year 1765, was then duly conſecrated ; and in which though they 


divine ſervice had been publicly and regularly celebrated ever fince ; _ 4 
and wherein banns of marriage had been ten publiſhed, and mar- : 


ed, are, upon 
riages celebrated previous to the marriage in queſtion : that the ſaid % conftruc- 


- 5 tion of that St. 
chapel was a new one, erected fince the marriage act; and not % and 0 


erected on the foundation of one that was ancient; and no act of ſettlement 


parliament obtained for erecting the ſaid chapel, or for celebrating can be gained 


1 under them. 
marriages there. 


Bearcroft ſhewed cauſe in ſupport of theſe orders; and having 
ſtated, that this was a queſtion upon the conſtruction of the iſt and 
8th ſection of [a] the St. 26 G. 2. c. 33., commonly called the 
marriage act, contended ; that upon the facts ſtated in the caſe, this 
was a legal marriage: that though, in the caſe of [&] the King v. 
the Inhabitants of Preſton near Faverſham, it had been adjudged 
that the ſeſſions, without any previous ſentence of the ſpiritual 
court, or having the parties before them, might in this collateral 
way inquire into the validity of a marriage, entered into in direct 
contravention of this act, yet, that the terms of this finding muſt 
ſatisfy the court, that the preſent caſe did not fall within the pro- 


— 5 
8 


[a] By ſ. 1., it is enacted, ** that, from and after the 25 ch of March, 1754, all banns of 
mutrimony ſhall be publiſhed in the pariſh church or in ſome public chapel, (ix which public cha- 
fel, banns of matrimeny have been USUALLY publiſped) of or belonging to the pariſh or chapelry. 
wherein the perſons to be married ſhall dwell ; and by 1. 8. that, if any perſon ſhall, (from or 
aſter the date above-mentioned) ſolemnize matrimony in any other place than a church, or 
public chapel, where banns have been uſually publiſhed, unlets by ſpecial licence, Ec. every 
perſon knowingly and wilfully ſo offending, Ec. ſhall be deemed guilty of felony, Cc. and all 
marriages ſolemnized (from and after, &c.) in any other place than a church, or ſuch public 
chapel, (unleſs by ſpecial licence, Ec.) all be null and void to all inteuts and purpoſes what/0- 


eber. 


[5] M. 33 G. 2. 1759. Burr. Settl. Caſes, 486. Vid. alſo 1 Blackſt. Rep. 192. 
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viſions of it; and that this finding would warrant them in making 
- a conſtruction, which would ſupport, as it was their avowed wiſh 
R. v. Ixna- at all times to do, the ſettlement of the pauper and the act of the 
zITAXTS Of court below; and at the ſame time prevent thoſe heavy penalties, 


which muſt otherwiſe attach upon many innocent and reſpectable 
perſons, as well as other conſequences that muſt deeply affect the 
peace of numerous families, and probably of many that were yet un- 
born: that the caſe expreſsly found, that banns have been pub- 
liſhed and marriages celebrated in this chapel ten: that the im- 
port of this word might be well confidered as equivalent to that 
of the word ꝝſually, the phraſe of the act: that the uſe of a chapel 
for purpoſes of this ſort could not be ſuppoſed ſo regular and conſtant 
as that of a mother church; but that the acts done there were bond 


fide, and as free from all imputation of fraud and concealment, the 


object at which the proviſions of this act were aimed, as thoſe 
done in the pariſh church: that, if this were fo, the only remain- 
ing doubt was, whether the word “ uſually” in ſound conſtruction 
mult be referred to the time of celebrating the marriage in queſtion, 


or to the time of paſſing the act? that this act was generally under- 


ſtood to have been drawn by a very eminent perſon [a]; That, had 
it been his intention to confine the. celebration of theſe rights to 
buildings at that time uſed for thoſe purpoſes, it muſt be preſumed, 
that he would not have failed ſo to pen the act as to take in his 
object; but that this caſe had been left at large, as plainly not 
within the miſchief or policy of that law: that, as the firſt mar- 
riage celebrated in this chapel could not be ſupported, ſhould it be 
aſked, at what preciſe period the illegality of ſuch acts performed 
there ceaſed, and their legality became eſtabliſhed, it was ſufficient 
for him to ſhew, that at the preſent it muſt be taken as eſtabliſhed 
by uſage; that uſage having been uniform from the time of its 
erection. ; | 
Wallace, Attorney-General, and Batt, in ſupport of the rule to 


quaſh theſe orders, inſiſted ; that all general and conjectural rea- 


ſoning upon the policy of the legiſlature in framing this act were 
altogether excluded by the expreſs words of the 8th ſection; which 


declared all marriages, not ſolemnized in places where banns have 


not been uſually publiſhed on the 257th of March 1754, to be void: 
that a ſucceſſion of illegal acts could never be made a foundation of 
legal title : that no length of time, no cuſtom could ever make that 


* — — * 


———— 


Fe] Lord Hardwicke. 


law, 
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law, which originated in oppoſition to the proviſions of the law: 
quod ab initio non valet, tractu temporis non convaleſcit : that it ſpoke 
ſo plain, that no one could pretend not to underſtand it: that, the 
earneſt debate and diſcuſſion, that it was ſtated on the other fide to 
have undergone, had ſo univerſally diffuſed the knowledge of its 
proviſions, as to make it ſtill more unreaſonable to affect an igno- 
rance of it: and conſequently that it was much leis likely to entrap 
than any other prohibitory law: that, therefore it ought on every 
principle of juſtice and good ſenſe to receive the ſame conſtruction 
now, as if the caſe had ariſen the day after the law had paſſed : 


that ſuch was the received conſtruction of the act, was evident from 


the line of conduct purſued in Lincoln's-Inn, Gray's-Inn, and other 
chapels; where, though marriages had u/ually been celebrated in 
them before, upon the paſſing of this act the practice was diſcon- 
tinued ; and that it would be abſurd to give a better ſituation and 
larger privileges to a chapel, erected ſince the date of the act; and 
in which the uſage itſelf was not of ſo decided a character and ſo 
correſpondent to the requiſitions of the act. 


Lord Mansfield. 


For a great while I was very much averſe, in ſuch a queſtion, and 
between ſuch parties, from making a deciſion : but upon conſide- 
ration I have thought otherwiſe. If there has been error, and ill 


conſequences muſt follow, we ought to put a ſtop to it as early as 


poſſible ; leſt it ſhould paſs as if a doubt had been entertained by 
the court, where they had no doubt at all. And were the error 
under ſuch circumſtances to be perſiſted in, a reproach would juſtly 
lie upon the court for not having declared the law. To be ſure 
there may be irregular acts, that length of time will cure; and this 
ſtatute does not take away the evidence of preſumption arifing from 
cohabitation : but where the evidence is clear, that any of the le- 
gal requiſites are wanting, the marriage muſt be void. I remember 
in the caſe of the Savoy chape], the miniſter, after the paſſing of this 
act, perſiſted in defiance of it, to celebrate marriages there. He in- 
ſiſted that he had a particular privilege of marrying -without a li- 
cence ; and availing himſelf of a diſpute then ſubſiſting between the 
crown and the dutchy of Lancaſter, ſheltered himfelf ſometimes 
under one and ſometimes under the other, He had married many 
hundreds in the year; but it was neceſſary to intcrpoſe aud check an 
evil, which muſt otherwiſe have in great meaſure defeated the act: and, 
when Attorney-General, I proſecuted and convicted him. The in- 
2 x terpoſition 
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1781. terpoſition of the legiſlature [a] may confirm the marriages cele- 
o brated in this chapel ; but the act clearly meant churches or cha- 
rens of pels Exiſting af the time, and in which banns were then uſually pub- 
Noxra- liſhed. It alſo ſpeaks [5] of the church or chapel, of or belong- 

FIELD. 1ngrto the pariſh or chapelry, within which the uſual place of abode 

of one of the parties has been &c.” ; meaning ſuch chapels as have 
a diſtrict annexed : and there is no ſuch chapelry here. If, as is ad- 
mitted, the firſt marriage was bad, ſo muſt eyery ſucceeding one be. 
A number of inſtances, all void, cannot make a foundation for a 
legal uſage. This caſe comes directly within the proviſions of the 
act, and the marriage is void. 


Willes, Aſbburſt, and Buller, juſtices, concurring, 


Rule abſolute, and both 
Orders quaſhed. 


2” — a 


[a] In conſequence of this judgment an act, 21 G. 3. c. 53. paſled, giving validity to all 
marriages already had or to be ſolemnized before Auguft 1, 1781, in all churches and chapels 
erected ſince the St. 26 G. 2. c. 33. ; and indemnifying ſuch clergymen, as, before the 1oth 
of July, 1781., had ſolemnized ſuch marriages. | 

[%] Sect. 4. 


—_— 


Wed, Rex v. Inhabitants of Hulland. 
ay 23. 


WO juſtices remove James Bently, Elizabeth his wife, and 
their two children, from the liberty of Hulland, in the 
county of Derby, to the pariſh of Bradley, in the ſame county. 
The ſeſſions on appeal quaſh the order, and ſtate the following 
caſe: | 
Thy. FEW: That at Wbit/ſuntide, 1768, the pauper, who was then a ſingle 


ment of a ſer- . 1 
vant, who has man and a blackſmith, hired him ſelf at Hulland for a year to 


in his annual Po ſpp Copeſtich, blackſmith, who had a houſe and ſhop at Brad- 


ſervice been a 


Egal inhabi- Jey, and another houſe and thop at Hulland; and who reſided oc- 


tant for forty caſionally at each place; but whoſe family reſided conſtantly at 
Bradley: and that the pauper ſerved the year—That the pauper 


days in ſeve- 
ral pariſhes, 
1s determined 


by the laſt day's legal inhabitancy in any of theſe pariſhes, | 
5 worked 
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worked at the ſhop at Hulland, and lay there five nights in the 
week during the year, except three weeks together in the latter 
end of February and the beginning of March in 1769 ; and ſome- 
times a night or two beſides, when he lay at Bradley : and, on the 
Saturday and Sunday nights the year through, he generally lay at 
Bradley, and never at Hulland on thoſe nights; that the pauper 
never reſided forty days together at either place, but he reſided 
more than forty days at each in the year; and the laſt two nights 
of the year he refided at Bradley. | 

Dunning and Coke ſhewed cauſe in ſupport of the order of ſeſſions; 
and inſiſted, that by the act of the 13 & 14 of Car. 2. c. 12. which 
was an explanatory law, ſervants were to be removed to the place, 
where they were /aft legally ſettled for the ſpace of forty days: that 
a ſervant is ſettled, wherever in ſuch ſervice he inbabits for fort 
days, whether they were ſucceſſive or not: that the ſeſſions had 
therefore, under the circumſtances of this cafe, purſued the onl 
legal courſe in their power; which was, counting backward from 
the end of the ſervice, and fixing the pauper in that pariſh, in 
which they firſt found him by that rule to have been a legal reſi- 
dent as a ſervant for forty days: that in the caſe of [aj the King 
v. the inhabitants of Lowe, which would be relied upon on the 
other fide, it was ſo far from true, that the circumſtance of the laſt 
day's reſidence was the principle that had governed the deciſion, 
that it did nat appear from the report upon what ground the court 
had gone; but that a much better ground of deciſion was ſuggeſted 
in the caſe: viz. that the pauper refided moſt part of he latter 
part of his ſervice in the pariſh, in which he alſo happened to 
have lodged the laſt night: that the pauper here had lodged the 
greater part of the whole year in the pariſh, in which he had not 
lodged the laſt night: that it was not only contrary to the provi- 
ſions of the act, but that it appeared irreconcileable to common 
ſenſe, that the laſt day of the year ſpent in one pariſh, when the 


inhabitancy throughout the whole year had been in a ſhifting and 


fluctuating ſtate between many pariſhes, ſhould attach upon and 
fix the ſettlement ; and that, if the firſt thirty-nine days of the 
year were ſpent in the pariſh of A, and every other, except the laſt, 
in that of B, that the laſt day, which at ſuch an interyal barely com- 
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1781. pleated the number of forty, ſhould ſingly be more effectual than 
◻Ꝙ the whole antecedent period, conſiſting of ſo many unbroken. forty, 
R. v. Inna- days. | 5 | lo £04 
ziTaxTs of Balguy, in ſupport of the rule to quaſh thiso rder, inſiſted ; that 


HuLLand. 


the argument, which it was ſaid the caſe of the K. v. Loweſs ſup- 
plied, and which had been now advanced for the firſt time, viz. the 
reſidence of the pauper for the greater part of the year, could not 
be material; it having been adjudged, in the caſe of [a] the K. v. 
the Inhabitants of Hedſor, that a ſettlement miy be gained in a 
place, where not an hour's ſervice has been performed; that the 
circumſtance of the laſt day's reſidence was the principle, upon 
which the court determined the queſtion in the K. v. Lowes : 
that this was the point, upon which the counſel on the other ſide 
had reſted this caſe; and that the counſel for the pariſh of Leue 
felt the weight of the argument, was evident from the manner in 
which he attempted to evade it; viz. by his preſſing upon the 
court that that fact was not poſitively alledged in the caſe: but 
that this caſe was in point : that the ground was, that as it was. un- 
queſtionable that the ſervice, though at different times and places, 
is till the ſame ſervice, and, as it had been admitted that that ſer- 
vice need not be ſucceſſive, need not be all at the ſame time, the 
court muſt then connect the laſt ſervice with the firſt; and conſe- 
quently the ſettlement, if there has altogether been a reſidence of 
above forty days, is where ſuch laſt ſervice was performed. 

Wiles, J. | 

In a caſe like this it is abſolutely neceſſary that ſome leading cir- 
cumſtance ſhould be ſelected; and conſtituted a governing principle. 
Mr. Dunning has produced no authority in ſupport of his poſition, 
that the larger portion of time in any part of the year [&] ought 


* 
WY * — 


—— 
. 


ſa] Tr. 18 G. 3, 1778. Ante, 51. 

[5] In the King v. Lowe/s, the pauper, when he firſt came into that pariſh, continued to re- 
ſide there for more than half of the entire year ; and yet this, the laſt day having been ſerved 
elſewhere, was not thought ſufficient to fix him as an inhabitant there. Aon, J. indeed at firſt 


inclined to think, that the pauper was ſettled in that pariſh ;, that being the only place, in which 


a continued forty days appeared to have been ſerved : but he afterwards concurred with the 
court in adopting the principle, upon which the caſe had been argued; and which has 
been recognized in the caſe of the King v. the Inhabitants of Ive//on. E. 23 G. 3, 1783. poſt, 

In caſes where an annual ſervice conſiſts of reſidences made up of broken and detached pe- 
riods of time in different pariſhes, if upon the queſtion of ſettlement the duration of each point of 
time in each pariſh were to be minutely difcuſſed, each of ſuch points of time would be in the 
nature of a diſtin iſſue. It ſeems therefore that the number and expence of witneſſes, the 
additional uncertainty of the event, and the invitation, which the calculation and adjuſtment of 
ſuch minute portions of time muſt give to a litigious ſpirit, are abundantly ſufficient to evince 
the policy and wiſdom of reducing this queſtion, at leaſt as near as might be, to a ſingle point. 


to 


* 
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to be the rule. Some there muſt be, and there ſeems to be good 1781. 
ſenſe in that laid down by Mr. Balguy. | — 


Aſhhurſt, J. R. v. Inna- 


BITA NTS OFC 


A certain rule is deſirable. There does not ſeem to be much Hurta ns 
argument either way: but it appears from the report of the King g 
v. Loweſs, that ſtreſs was there laid upon the circumſtance of 
the laſt day's reſidence. | 


Buller, J. 

That ſome rule ſhould be fixed is much more material than what 
that rule is. A ſatisfactory rule ſeems eſtabliſhed in the King v. 
Loweſs ; and I think we ought to adhere to it. 


Rule abſolute, 
Order of Seſſions quaſhed, and 
Order of two Juſtices affirmed. 


Lord Mansfield was abſent. 


, 2 — — — 
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Rex v. Inhabitants of Wivelingham. + Gta 


June 30. 


J WO juſtices remove Mary Brittany, otherwiſe Bitten, widow, 
and Mary, her daughter, from the pariſh of Haddenham, in the 
iſle of Ely, to the pariſh of Vivelingbam, in the county of Camòridge: 


The ſeſſions on appeal confirm the order, and ſtate the following * 
— R . 
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That Robert Biſtany, the late huſband of Mary Bittany, one of 


wo — the paupers, came with the ſaid Mary, and Mary their daughter, 
R. v. Ix n from the pariſh of Mi elingbam in the ſaid county of Cambridge, to 


wiTanTs of 
WIV ILING“· 
HAM. 


Deviſes of 
the reſidue of 
real eſtate, 
deviſed in the 
firſt inſtance 
to truſtees to 
ſell and pay 
debts, has 
ſuch equita- 
ble intereſt 
therein, as 
will by reſi- 
dence thereon 
for 40 days 
give a ſettle- 


ment. 


the hamlet of Alareth within the pariſh of Haddenbam aforeſaid, 
with a certificate under the hands and ſeals of the churchwardens 
and overſeers of the poor of the pariſh of Vivelingbam aforeſaid, bear- 
ing date the 12thday of Dec. 1750 ; which acknowledged the ſaid Ro- 
bert Bittany and Mary, his wife, and alſo James and William, their 
children, to be inhabitants legally ſettled in F/7ve/ingham aforeſaid. 
That the ſaid Robert Bittany continued at Aldreth aforeſaid between 
five and fix years; when he returned to Mivelingbam, where he re- 
mained between twelve and thirteen years: that he then went and 
reſided at Aldretb, upon an eſtate which he acquired in the follow- 
ing manner. One Elizabeth Bittany, aunt of the ſaid Robert, 
being ſeized in fee of a copyhold meſſuage or tenement in 
Aldreth, in the pariſh of Haddenham aforeſaid, holden of the 
manor of Haddenham, duly ſurrendered the ſame to the uſe 
of her will; and being alſo ſeized of a- freehold dove-houſe 
and piece of land in Aldreth aforeſaid, did in and by her laſt 
will and teſtament in writing, bearing date the 13th day of April, 
1768, deviſe in the words following, that is to ſay : ** I give and de- 
“ viſe all that my copyhold meſſuage or tenement wherein I now 
„ dwell, with the appurtenances thereto belonging, alſo my free- 
% hold dove-houſe, and the piece of land which the ſame now 
% ſtands on, unto Thomas Sharp of Aldreth, in the pariſh of Hag- 
* denbam, and Richard Webb of the ſame place, and to their heirs ; 
nin truſt, to be ſold as ſoon as conveniently can be after my deceaſe, 
* for the beſt price or ſum that can be got for the ſame ; and the 


*© money ariſing by ſale of the ſaid meſſuage, dove-houſe, and the 


«« piece of land, on which the dove-houſe now ſtands, (over and 
* above the charge and expences of ſelling the ſame) to be equally 
*© divided between Rover? Bittany and the three daughters of Wil- 
« lam Bittany deceaſed, ſhare and ſhare alike.” It alſo appears in 
evidence to this court, that Milliam Bittany in the ſaid will men- 
tioned, was the elder brother, and Robert Bittany a younger brother; 
and that they were the nephews of the ſaid teſtatrix, E/zzabeth Bit- 
tany; and that upon her death, which happened about twelve years 
ago, the ſaid Robert Bittany took poſſeſſion of the ſaid copyhold 
meſſuage: It likewiſe appears in evidence to this court, that by in- 
dentures of leaſe and releaſe, bearing date reſpectively the 24th and 


2 5th days of May, which was in the year of our Lord 1768, the 


releaſe 
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releaſe being tripartite and made between the ſaid Thomas Sharp 
and Richard Webb, the deviſees in truſt aforeſaid, of the firſt part, 
ane Bittany, ſpinſter, John Aungier and Mary, his wife, late 


I23 
1781. 


——ů— 
R. v. IN HA- 
BITANTS of 


Mary Bittany, ſpinſter, and Elizabeth Bittany, ſpinſter, of the ſe- Wirxtixa- 


cond part: and the ſaid Robert Bittany huſband of the ſaid pau- 
per, Mary, of the third part, reciting the will of the ſaid Elizabeth 
Bittany, and that the ſaid Fane Bittany, Fohn Aungier and Mary, 
his wife, Elizabeth Bittany, and Robert Bittany, had agreed with 
the conſent and approbation of the ſaid Thomas Sharp, and Richard 
Webb, that the ſaid Jane Bittany, John Aungier, and Mary, his 
wife, and Elizabeth Bittany, ſhould take, and (accordingly they 
did take,) the ready money of the ſaid Eligabetb Bittany, amount- 
ing to 60/. (after all her juſt debts and funeral expences were ſa— 
tisfied,) for their ſhares; and that the ſaid Robert Bittany ſhould 
take the ſaid dove-houſe and piece of ground for his ſhare; It was 
by the ſaid indenture witneſſed, that, in conſideration of the afore- 

ſaid agreement, the ſaid Sharp and Webb did, thereby grant, bar- 


HAM. 


gain, ſel}, and convey, unto the ſaid Robert Bittany, the ſaid free- 


bold piece of ground, with the dove-houſe thereon erected, ſituate in 
Aldreth aforeſaid, to hold to the ſaid Robert Brittany, his heirs and 


aſſigns for ever. And that in the ſaid indenture was 4 covenant 


from the ſaid Sharp and Webb for peaceable and quiet enjoyment, 
and to make further aſſurances ; and that there then followed a cove- 


nant from the ſaid Fane Bittany, John Aungier, and Mary, his wife, 


and Elizabeth Bittany, to the ſaid Robert Bittany, his heirs and 
aſſigns, that for the further performance of the ſaid agreement, and 
for quieting the ſaid Robert Bittany, his heirs and afligns in the 
peaceable and quiet poſſeſſion not only of the. ſaid freehold piece of 
ground, dove-houſe, and premiſes, but alſo in the copyhold meſ- 


ſuage, and premiſes with the appurtenances, and for extinguiſhing - 


any claim they, or any of them, might challenge or demand, of, 
in, or to the ſame, as heireſſes at law of the ſaid Elizabeth Bittany, 
or otherwiſe howſoever, they the ſaid Fane Bittany, Fobn Aungier, 


and Mary, his wife, and Elizabeth Buttany did thereby remiſe, re- 


leaſe, and for ever quit claim, unto the ſaid Robert Brittany, all 
manner of right, title, truſt, property, claim, and demand what- 


ſoever, of, in, to, or out of the ſaid freehold premiſes, and alſo of, 
in, to, and out of, all and ſingular the ſaid copyhold premiſes ; 
and did thereby, ſeverally promiſe to do any further act or deed, for 
continuing the ſaid copyhold meſſuage and premiſes to the ſaid 
Robert Bittany : that it does not appear in evidence to this court, 

| R 2 that 
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that any further conveyance of the ſaid copyhold premiſes in the 
ſaid indenture mentioned, was made by the other parties therein 


R. v. Inna- named to the ſaid Robert Bittany; but it appears that at a court, 


BITANTS of 
WiIvVELING= 
HAM. 


holden. for the manor of Haddenham, on the 17th day of April, 
1770, he the ſaid Robert Bittany was admitted in Pay to the ſaid 
meſſuage or tenement with the appurtenants, as couſin and heir at 
law of the ſaid Elizabeth Bittany. That it likewiſe appears in 
evidence to this court, that the ſaid Robert Bittany reſided in the 
ſaid meſſuage, and continued in the uninterrupted poſſeſſion and 
quiet enjoyment of the ſaid freehold and copyhold eſtates, to the 
time of his death, being about eleven or twelve years, and was du- 
ring that time, aſſeſſed, and paid to the land tax for the ſaid pre- 
miſes; but that the ſaid premiſes were not, at any time, of the va- 
lue of 30 J.; and that they are at this time agreed to be ſold for 
151. 

Saen ſhewed cauſe in ſopport of theſe orders: and ſtated the 
queſtion to be, whether the reſidence of the pauper's huſband in the 
pariſh of Haddenbam was ſuch a reſidence upon his own eſtates, as, 
by diſcharging his certificate, would enable him to acquire a ſet- 
tlement? He admitted, that an equitable intereſt in lands or tene- 
ments is as effectual for the purpole of a ſettlement as a legal one; 
but contended, that in this inſtance the pauper's huſband had taken 
no intereſt of either kind: that the legal eſtate was clearly in the 
truſtees; and that there could be no other right in the pauper's huſ- 
band than that of calling upon the truſtees to ſell and make diſ- 
tribution. 

Pemberton, A, in ſupport of the rule to quaſh theſe orders in- 
fiſted ; that the pauper's huſband, Robert Brittany, whatever might 
be the operation of that part of his legal title which he derived 
under the truſtees, by virtue of his purchaſe, had clearly an equi- 
table intereſt under the deviſe: that it had been eſtabliſhed by re- 
peated deciſions [a], that if any part of an eſtate becomes, either by 
deſcent or deviſe i. e. without any pecuniary confideration paid for 
it, the property of any one, ſuch perſon, by a reſidence of 40 days, 
diſcharges his certificate and acquires a ſettlement : that there was 
an additional han: to which, if neceſſary he ſhould alſo reſort ; 


6——— —_—— 6—— — * — 
Y — * — 


[a] R. v. Inhabitants of Marwood, H. 29 G. 2. 1756. Burr, Settl, Caſes, 386. R. v. 
Inhabitants of Uffculme, Tr. 30 & 31 G. 2. 1757. ib. 430. R. v. Inhabitants of Ingleton. 
E. 6 G. 3. 1766. ib. 560. | 

VIZ. 
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Dix. that, by. ceaſing to live under the certificate for the ſpace of 1781. 
twelve or thirteen years and returning and reſiding during the whole 
of that period in the pariſh certifying, the certificate was abandoned R. v. Inn a- 
and conſequently diſcharged: and, if ſo, by theſe or any other 1 Fad | 
means, he muſt then have gained a ſettlement by having paid, and nau. 
been aſſeſſed to, the land- tax. 

Lord Mansfield, who in the courſe of the argument had referred 
to the caſe of [a] Roper v. Radcliffe and another, in which it had 
been determined in the Houle of Lords, that a deviſe of the ſurplus 
of lands, deviſed in truſt to be ſold in the firſt place to pay debts 
and legacies, was a deviſe of a profit ariſing out of land; and that 
ſuch deviſee, by laying down the money, might in equity prevent 
the ſale, now laid, | 

As it was perfectly clear, that fuch a deviſce might ele to have 
the land itſelf, diſcharging the incumbrances, a ſettlement may be 

acquired by reſidence upon ſuch an equitable eſtate ; and under. all 
the authorities the pauper here had a right to reſide. 

Wiltes, J. 

This queſtion was before the court in the caſe of [4] the King 
v. the Inhabitants of Nazland, which had been referred to Gould, 
J. upon the circuit at Lancaſter; and the court there recognized 
his opinion, that a title to a diſtributive ſhare. of the money to be 
raiſed by fale of lands gave a ſettlement after due reſidence ; ſuch 
reſident not being during that time removeable. 


Aſhhurſt, and Buller, Juſtices, concurring, 


Rule abſolute and both 
Orders quaſhed. 


As to the other point made by Mr. 8 (the avoidance 
of the certificate by the cee ſtated,) the court ſeemed 
to think it had little weight; but gave no expreſs opinion. 


N vid the caſe of the King v. che Inhabitants of St. Michael's, Bath. E. 21 G. 3. 1781. 
nte, 110, 


＋7— 


— 


La] E. 13 Ann. 1714. 2. Peere Will. fo. 4+ 5. 9. Mod. 167, 181. 10 Mod. 231, Bac. Abr. 
tit, Papiſts. vol. 3. 795. Brown's Caſes in Parliament. vol. 1, 450. And in the caſe of 


Foone v. Blount. Tr. 16 G. 3. 1776. this caſe is tated and recog nized by Lord Mansfield in 
giving the judgment of the court. Cowp, fo. 467. 


[5] M. 15 G. 3, 1774. Burr, Settl. Caſes, 793- 
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wap R. v. Inhabitants of Langham, 
W O juſtices remove William Ellingworth from the hamlet of 
the Deanſhold in the pariſh of Oakham in the county of Rut- 
land, to the pariſh of Langham in the ſame county. The ſeſſions 
on appeal confirm the order, and ſtate the following caſe : 
The erde, . The pauper was bound apprentice by indenture of the 18th of 
eo" by March, 1773, duly executed and allowed by two juſtices, to Benya- 
parole ofa min Stimſon, of Langham, weaver and woolcomber, from the 


firſt maſter © churchwardens and overſeers of the poor of the Dean/hold in the 
a ſecond, is, pariſh of Oakham, to ſerve till the age of twenty-four years; under 
tor the pur- which indenture he remained in ſuch ſervice four years and up— 


ſe of a ſet- a . . . ; . þ 
1 wards, when the ſaid Stimſon, his maſter, failed in his circum- 


gal aſign- ſtances, and having no longer employment for him, told his ſaid 
2 of an apprentice he might go to his father, John Ellingworth, at Oakham. 
pprentice. 

rand-father 


Infant perim Upon the apprentice coming home, his father and g 

apprentice applied to one William Beecroft, of the ſaid Deanſbold in Oatbam, 
LE weaver and woolcomber, to take the ſaid apprentice for the remain- 
tzemſelves der of the term. The father of the apprentice, then went to Stim- 
vacate their %%, Who was at home and under confinement, and told his wife, 
indentures . . 5 

that he, the father of the apprentice, had got a new maſter for his 

ſon ; upon which Stimſon's wife went up to her huſband's chamber, 

and informed him that the father of the apprentice was come, and 

ſaid to her that he had got a new maſter for his ſon, and defired the 

indenture might be given up : upon which $77m/on gave the inden- 

ture to his wife; who delivered it up to the apprentice's father, the 

ſaid 


2 


by . % * f DIS . 4 | 8 4 hs. FR 3 8 
ee n F< n 
* —_L = W 


4 wy WITT? 
AS - 
1 = U 1 


EF * * 
Us Ot 
5 


* * 
” 


Michaelmas Term 22 Geo. 3 


ſaid St imſon having firſt made croſſes upon the indenture, as a token 
that he had reſigned up the indenture and the apprentice. Obſerve 
that at this time the pauper was under age and is, yet under age. 
Soon after Beecroft went to ſaid Stimſon to aſk him whether he was 
willing to reſign up his apprentice and to turn him over, as he was 
going to take him apprentice, if he Stimſon was willing; and Bee- 
croft told him, Stimſon, that the apprentice was bare of cloaths, and 
if the father would cloath him, he would take him: Beecroſt fur- 
ther ſaid to Stimſon, (if things came about) he hoped he Szimpor, 
would never fetch him again: to which Stimſon replied, he never 
would; and Beecroft then told him there was no occaſion for a deal 
of trouble in turning him over, if he, Stimſin, would be honeſt: and 
upon this Stimſon aſſured him he never would-fetch his apprentice 
away; and Beecroft then declared, that if we have an agreement 
drawn to our ſatisfaction, it will be better than having ſo much 
trouble about it: and Beecreft immediately went away ſatisfied, 
that he might keep the apprentice as 4 7urn-over. The apprentice 
ſtaid with William Beecroft three years and a half by virtue of the 
above tranſaction, and an agreement entered into for that purpoſe 
between John Ellingworth, the father of the apprentice and the 
new maſter, Beecroft; which agreement was made in the preſence 
of the apprentice, but he was no party to it: and the pariſh offi- 
cers of the Deanſbold, in Oakbam, were perfect ſtrangers to it. 
The new malter kept the agreement and the original indenture. 
'Tis admitted by both the appellants and reſpondents that at the 
time the indenture was delivered up to the pauper's father, Stimſon, 
the firſt maſter, confidered the pauper perfectly at liberty; and that 
his indenture was ſo given up, that he might make any freſh agree- 
ment, and looked upon him to be quite at large. 

Dunning ſhewed cauſe in ſupport of theſe orders; and he aſſumed 


it as a clear propoſition, that, in this caſe, at the time of the pau- 


per's entering into the ſecond ſervice, he was not ſui juris: that, 
whatever the maſter. and apprentice might have intended, and 
though, in general and in the caſe of adults, drawing a pen through 
the indentures and delivering them up might amount to a vacating 
of them, yet that ſuch an intention could not during the infancy of 


a pariſh apprentice be legally carried into execution without the 


aſſent of the juſtices and pariſh officers : he cited the caſes of fa] the 


— _ 


——_— —— 
—_—_— —_ _— 
we — * _ 


[a] E. 6 G. Sy 1766. Burr. Settl. Caſes, 562. alſo in 1 Blackſt. 592. . 
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King v. the Inhabitants of Auflrey; (and it ſeemed to be admitted 


* 


1781. King v. the Inhabitants of Eecleſal Bierlow in Sheſteld; and [a] the 


both upon the bench and at the bar, that the indentures of an in- 


fant pariſh apprentice cannot be diſſolved but under the conſent of 
all parties concerned [45]). He then ſtated the queſtion to be, 
whether the ſervice of this apprentice could, at the time he went to 
ſerve his ſecond maſter, be conſidered as a continuance of his ſer- 
vice under his original indenture ? and he contended, that, as to be 
ſo conſidered, it muſt be a carrying on of the buſineſs of the firſt 
maſter [c], Rex v. Inhabitants of St. Luke's, in Middleſex, there 
was not a fingle circumſtance in the caſe, that did not in the 
ſtrongeſt manner negative the idea of its being a continuation of 
the old ſervice: that the declarations of the old maſter were as 


ſtrong to this effect as his acts, for he had ſaid, he never would re- 


claim his apprentice as well as had cancelled the indentures. 
Partridge, in_ ſupport of the rule to quaſh theſe orders, inſiſted ; 
that the queſtion was not ſingly that, which had been ſtated by 


Mr. Dunning, but rather that, which was ſtated by Lord Mansfeld, 


in giving judgement in the caſe cited [4,: *©* The indenture ſub- 
ſiſted: and is the ſervice to be conſidered either as a ſervice of the 
firſt maſter cr as an aſſianmentꝰ that this was not only in ſubſtance, 
but in equivalent terms, an aſſignment; for that turning bim over 
was the expreſſion uſed in the treaty between the two maſters : 
that this object was manifeſt; and the ſole difficulty they had, was 
only whether an aſſignment by parole would prove in law an ef- 


fectual ſecurity to the ſecond maſter ? and that this had been ſo eſ- 


tabliſhed in the caſe of [e] the King v. the pariſh of All- 
Hallows. | 

That alſo, as the conſent of an aſſignee had been holden ſuffi- 
cient without that of the original maſter, | f ] Rex v. Inhabitants 
of Tawiiock, it might be contended, that the conſent of the father 
to the ſecond ſervice for forty days was ſufficient, as including that 
of the original maſter; who by ſending the apprentice home to his 
father, had given his father authority to diſpoſe of him. 


— 1 — — * ont 22 — 


[a] H. 31 G. 2. 1758. Burr. Settl. Caſes, 441. 


L] Jide the caic of Rex v. Inhabitants ot Weddington. E. 14 G. 3, 1774. Burr. Settl. 


Caies, 766. ; 
[-] Tr. 5 G. 3. 1765, Burr. Settl. Caſes, 542. Bott. 169. alſo in 1 Blackſt. 35 ;. 

| 4] Burr. Settl. Caſes, fo. 544. | 

[-] Tr. 9 G. Batt. 178. it is there cited from Caſes of Law and Equity. 169. In this 
boo, 10 Mod., I neither find any ſuch Term or Caſe. The Caſe occurs in 1 Str. 554. 1 Sel. 
Caſ. 275. Caſes of Settlement, 116. | | 

[/] Tr. 7 G. 3. 1787. Burr. Settl. Caſes, 578. alſo in 1 Blackſt. 635. 


: Lord 
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Lord Mangfeld. There is no difficulty in this caſe. The in- 
denture continues in force; and the only queſtion is, whether the 
ſervice of the ſecond. was with the conſent of the firſt maſter ? for, 
if ſo, it is a ſervice under the indenture. Of this there can be no 
doubt; for he conſents expreſsly: he cancells the indenture and 
directs it to be delivered to the father of the infant apprentice, who 
came to him for the purpoſe of this aſſignment; and he undertakes 
to the ſecond maſter, that he would not reclaim him. 
Afpburſt, J. This differs from the caſe cited by Mr. Dunning ; 
for there the original maſter knew nothing of his apprentice, or with 
whom he worked; here is an expreſs conſent to the particular 
rn 5 | 
Buller, J. This diſtinction, that an expreſs and explicit leave and 
conſent by the maſter of an apprentice to the particular ſubſequeat 
ſervice is a requiſite not to be diſpenſed with, was taken in the King 
v. Auſtrey; and again in a later caſe, [a] 


Willes, J. concurring. 


e | | Rule abſolute, and both 
Orders quaſhed. 


"OT * — —_ 1 
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[2] This I conceive to be the caſe of the King v. the Inhabitants of Ideford. H. 16 G. 3. 
1776. Burr. Settl. Caſes, 821; in which it was adjudged, that mere knowledge in a maſter, of 
the fact, with whom an apprentice lives during his term, is not without conſent ſufficient to make 
a legal ſervice under the indenture. But this ſeems to be ſo ſettled in caſes only, where all re- 
lation between the maſter and apprentice, as far at leaſt as lies in the power of the maſter, ceaſes : 
for if the maſter continue to derive any advantage from the labour of the apprentice, or if it is 
only agreed between them that he ſhall, it had in the preceding year been determined, that 
mere knowledge is ſufficient. | Rex v. Inhabitants of Offerton. H. 15 G. 3, 1775. Burr, Settl. 
Caſes, 802. : and it was ſaid in that caſe by Aon, J. “I don't ſee the neceſſity of any ſuch privity, 
where under a general leave the maſter receives a profit,” 


Rex v. Inhabitants of Weſtmeon. 


WO juſtices remove Robert White and Rebecca, hjs wife, 
from the pariſh of Meſtmeon, in the county of Hants, to the 
pariſh of Hartley in the ſame county. The ſeſſions on appeal quaſh 


the order, and ſtate the following caſe: 
8 That 
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That on the roth day of October, in every year (except when the 
ſame falls on a Sunday) a fair for hiring of ſervants, is holden at 


R. v. Inna- Chicheſter in the county of Suſſex, and when the ſame falls on a 
zITanTs of Sunday, then ſuch fair is holden on the next day: that in the year 


WEsTMEON. 


A legal de- 
tainer of a 
ſervant for an 
offence, 
which pre- 
vents hiscom- 
pleating his 
ſervice, au- 
thoriſes a diſ- 
charge by his 
maſter, and 
prevents his 
gaining a ſet- 
tiement, 


1779, the 10th day of October happened on a Sunday; and that on the 
day following (being the day of holding ſuch fair) the pauper Ro- 
bert White, being legally fettled in the pariſh of Hartley, in the 
county of Southampton, and being fingle and unmarried, was hired 
by John Gibbs, of the pariſh of Yapten, in the county of Suſſex, 
farmer, to ſerve him as a carter for one year, at the wages of eight 
guineas : that the ſaid pauper entered into the ſervice of the ſaid 
Jobn Gibbs on the ſame day, and continued therein in the pariſh of 
Yapton, until Friday the 6th day of Ofober, 1780: that on the ſaid 
Friday the ſaid pauper was taken into cuſtody by virtue of a war- 
rant iſſued againſt him by a juſtice of the peace for the county of 
Suſſex, on the voluntary examination before him of Rebecca Heber- 
den, a ſingle woman, charging the faid pauper with having gotten 
her with child; which was born a baſtard, about fix months before 
the ſaid 6th day of October; and of which ſaid baſtard child the ſaid 


Robert White was the father: that the ſaid pauper was carried by 


the officer who took him into cuſtody, to an inn at Chrctefter, at- 
tended by the pariſh officers of Meſimeon; and from thence carried 
to Weſtmeon ; and there by the ſaid officers kept in cuſtody until the 


10th day of October laſt aforeſaid; that on Sunday, the 8th day of 


Oclober, the ſaid Robert White was married to the faid Rebecca He- 
berden at Weſtmeon : that the ſaid John Gibbs on the ſaid 6th day of 


October laſt aforeſaid, at the ſaid inn in Ch:ch: fer, ſettled with the 


faid pauper his account of wages; ſaying, that he might not ſee 
him again: and the ſaid maſter deducted from his wages the ſum of 
one ſhilling on account of his not ſerving him to the end of the 
year: that his maſter thereupon ſaid, that“ though he had no ob- 
«« jection to the pauper's gaining a ſettlement in the pariſh of Yap- 
“ fon, yet perhaps the other farmers might :”” that the ſaid maſter 
did not in any other manner aſſent to or diſſent from the ſaid pau- 
per's abſence from his ſervice, from the time of his being ſo taken 
into cuſtody for the remainder of the year, for which he was fo 
hired as aforeſaid : that the ſaid pauper from the time of his being 


ſo taken to Chi hefler did not return to the ſervice of the ſaid John 
Gibbs. 


 Howortb 


Michaelmas Term 22 Geo. 3. I 31 


 Howorth and Hatſon ſhewed cauſe in ſupport of the order of ſeſ- 1781. 
ſions; and they ſtated the queſtion to be, whether getting a wo 
man with child previous to the commencemeat of his ſervice, was Rv. Ix u- 
ſuch an offence in a ſervant as could give his maſter a legal authority - Hardee haut 
to diſcharge him: and 2dly, whether, if the law did give that . 
power, the maſter in this inſtance exerciſed the power, and diſ- 
ſolved the contract, upon that principle and for that reaſon? And 
upon the firſt point they contended, that this was neither any of- 
fence at common law or by ſtatute, unleſs the child became 
chargeable; but that, however this might be conſidered, it was 
unjuſt, it was impoſſible, to make a retroſpect beyond the period at 
which the relation of maſter and ſervant commenced ; that that 
was the firſt moment, at which the ſervant could be conſidered as 
under any obligation of accounting to his maſter for his conduct: 
that the fact here muſt have been committed many months before 
this relation ſubſiſted: that, upon this as well as other grounds, 
this caſe did not reſemble that of [a] the King v. the Inhabitants of 
Brampton; in which the cauſe of diſcharge muſt have originated 
during the ſervice: but if being once father of a baſtard child au- 
thoriſed this maſter in the diſcharge, it would alſo any ſubſequent 
maſter throughout the whole of the ſervant's life: that alſo in that 
caſe the woman, who was ſix months gone with child, was leſs 
able to perform the duties of her ſervice; and that her appearance 
was to every decent perſon a viſible matter of offence. But that, as 
to the ad point, as the maſter did not give this reaſon for the diſ- 
miſſion of the ſervant af the time, he thould not be permitted to 
reſort to it zow that the reaſon given, and no doubt the true one, 
was, leſt he ſhould gain a ſettlement in the pariſh: that in many 
caſes [5] it had been holden that a diſcharge with ſuch a view 
ſhould not prevent a ſettlement, and that the ſervice continued b 
conſtruction and in point of law: that nothing was to be collected 
from the conduct of the ſervant, that looked like an acquieſcence in 
the diſſolution of the contract; that the deduction from his wages 
was made without his conſent: and that the court would lean in 
favour of ſettlements. 1 
Lawrence and Burrough argued in ſupport of the rule to quaſh this 
order: and Lawrence inſiſted, that to a ſettlement by ſervice it is 


— A — 


— 


[a] H. 17 G. 3. 1777. Ante, p. 11. : a 

[5] Yide Eaſtland and Weſthorſley, 1 Str. 526. Tr. 8 G. Rex v. Inhabitantes de 1/lip in com. 
Oxon. E. 7 G. ib 423. Caſes of Settlement, 97. and in a caſe infinitely ſtronger, Rex . In- 
habitants of Potter Heigham. Tr. 11 G. 3. 1771. Burr. Settl. Caſes, 690. 
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neceſſary there ſhould be a continuance and abiding during a whole 
year: that this is negatived by the finding of the preſent caſe ; 


which ſtates expreſsly, that in point of fact the pauper was not in 
his ſervice during the four laſt days. What circumſtances were 


there then to induce the court to ſay, that he was fo by conſtruction? 


It was true, that, where this power was exerciſed with a view to 
impoſe unreaſonable conditions, or was otherwiſe fraudulent, the 
court had interpoſed to prevent the ſettlement from being defeated ; 
but that this court will not preſume fraud, if not found by the court 
below : that it was not ſo found here: that indeed, if it was ap- 


parent, the court would take notice of it; but that here on the 


contrary the maſter had aſſigned an honeſt reaſon for his conduct: 
* that if he did not do that, which he had a right to do, others, 
who were intereſted, would ſay he had ated injuriouſly towards 
them in throwing upon them a burthen unneceſſarily and impro- 
perly:“ that not objecting to the deduction made, was acknow- 


ledging its juſtice and propriety; and that, had the pauper thought 


otherwiſe, he would have ſcrupled to accept the remainder : that 


the ſtatutes 18 Eliz. c. 3. & 6 G. 2. c. 31. though they inflict no 


puniſhment, unleſs where a burthen is thrown upon the pariſh, con- 
fider the conduct of parents of baſtard children as criminal: that 
conſequently, whether the deduction were made with or without the 
ſervant's conſent, the maſter was juſtified in ſaying, “ you have by 
your own immorality put yourſelf in a ſituation, that incapacitates 
you from performing your contract:“ that, though the abſence here 
was no more than four days, yet there was no drawing the line; 
and that the reaſoning was the ſame, as if the commitment had 
been earher in the ſervice, and the abſence of as many months. 
Burrough inſiſted, that the doQrine of favour in the caſe of fet- 
tlements was merely referable to the conſtruction of the ftatutes 
upon the ſubject ; and that this was ſo, becauſe thoſe ſtatutes intro- 
duced ſettlements: but that, wherever a queftion aroſe upon the 
contracts of any parties, ſuch contracts were to be expounded e- 
qually and indifferently, and by the rules of the common law : 
that the ground of the diſcharge in this caſe was the impoſſibility 
of the-ſervant's performing the duties of his ſervice ; that impoi- 
ſibility having been created by his own miſconduct: that upon 
this obvious motive the maſter acted inſtantly : that there was not 


the ſmalleſt pretence upon which fraud could be imputed : that the 
court 


* .* 
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court never preſumed fraud, [a] that did not plainly appear: and 
had refuſed to do ſo in caſes, where it ſeemed to ariſe by very 
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ſtrong implication: as in [5] the King v the Inhabitants of Pre/- R v. Ix A. 


ton, [e] Rex v the Inhabitants of Veſton, and [d] Rex v inha'itantes 
de Haughton : that fraud being out of the caſe, the King v. Bramp- 
ton applied: that the principle, upon which that caſe went, was 
that ſuch a conduct was contra bonos mores; and that this applied 
equally in the caſe of a man or woman ſervant: that in the calc of 
[e] the King v the Inhabitants of Melford, the caſe of a man ſer- 
vant, where it was only, hypothetically, and not poſitively ſtated, 
that he was the father of a baſtard child, the only doubt was upon 
the uncertainty of the finding; and it was ſent back to be re-ſtated 
for no other purpoſe than that of aſcertaining the fact. 

Lord Mansfield. Wi. 

To be ſure, they are both within the ſame rule. 

Burrcugh. This fact was afterwards poſitively ſtated together with 
another, upon which ſome argument might have been founded; but 
it was not thought adviſeable to bring it forward again: that if the 
ſervant could not, as againft: his maſter, during the impriſonment, 
which he had brought upon himſelf, ſupport an action upon a quan- 
tum meruit for his wages, he could not, as againſt the pariſh, claim 
a ſettlement: that, if he was intitled to a recompence in either caſe, 
he was in both; but that there was clearly no pretence for it in 
either. | } 

Lord Mansfield. | 

It is not neceſſary to enter into the queſtion how far this is a 
crime; becauſe the maſter has not diſcharged the pauper upon that 
ground. That it is wrong and an offence, no man will 
deny; but whether to be animadverted upon both by the eceleſi- 
aſtical and common law is not material here. To be fure, it was 
not puniſhable as a crime at common law; and the ſtatutes ſeem [/] 


.only 


[a] Brixton Deverell and King's Weſtwood, T. 6 G. 3. Held, where facts are equivocal, 
and only evidence of fraud, the fraud itſelf muſt be {tated in the order: but where a fact is 
fraud apparent, the court will ſay, it is fraud. J/yzne's Analyſis of the law concerning paro- 
chial proviſion for the poor. 1767. p. 43, © ib. p. 50. The ſtate of his caſe and its proper title, 
Rex v inhabitants of Frome Selwood, is given in Burr. Settl. Caf, 565, "04 

[5] H. 4 G. 2. Bott, 312, alſo ſtated arguendo in Burr. Settl. Caf. fo. 69. 

Ic Tr, 14 and 15 G. 2. 1741. Burr. Settl. Caſ. 166, 2 Str. 1156. 2 Seff. Caſ. 189. 

[4] H. 4 G. 1 Str. 83. Fol. 137. 10 Mod. 392. | 

le] Tr, +8 G. 3. 1778. ante, p. 57. of 

Whether under the conſtruction of St. 34 E. 3. independent of the conſideration of in- 


demnity to the pariſh, this is or is not to be conſidered an offence in ſome fort againſt the peace? Vid: 
in 
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only to go to the puniſhment of the parents, for the pur- 
pole of ſecuring an indemnity to the pariſh. But here this offence 
is not aſſigned as the reaſon for diſcharging the ſervant ; and if it 
were, I have no difficulty to ſay, that I think a maſter, hiriog a 
ſervant after an offence committed, and that not in his own houle, 
ſhall not at the cloſe of the year diſcharge him under this pretence : 


it is not a debauching of his ſervant, or turning his houſe as it were 


into a brothel. I do not go on that ground, nor upon the conſent 
or implied agreement to go before the end of the year; for there 
was none: it was againſt the intention of both parties, that it 
ſhould affect the ſettlement: and if the cafe were to go upon that, 
it ought to be returned to the ſeſſions to have that fact ſtated. There 
was no fraud intended, becauſe there was no agreement: nor did 
the maſter mean either to prevent or promote the ſetlement; but 
he deducts a ſomething, to leave that queſtion open, which it was 
the object of other perſons, who were intereſted, to have diſcuſſed. 
The true point then is, ſuppoſing no wages paid and no agreement, 
here are four days wanting in the ſervice ; and it is by means of his 
own act, that the ſervant becomes incapable of compleating it. 
His conduct is an offence againſt morality and the laws, in what 
Juriſdiction ſoever thoſe laws are adminiſtered ; and the conſequences 
of it are equivalent to a wilful abſence: I therefore think he did 
not gain a ſettlement. It is well put, that had an action been 
brought for his wages, he could not have recovered upon a guan- 
tum meruit for theſe four days. 


Aſbburſt, J. 


There is no drawing the line: if four days may be difpenſed 
with, four months may, 


„ — — 


in the affirmative 13 H. 7, 10. Dalt. c. 11. and 124. 1 Hawk, P. C. 132, 3 Salk, 19c, In the 
negative, Lamb. 118. 4 Inſt . 181 

Whether it is to be conſidered as ſuch under the conſtruction of St, 18 Eliz, c. 3. and thereby 
ſubjecting the offender to puniſhment ? (corporal puniſhment, 1 Roll. Abr. 32.) Vide in the 
affirmative, 2 Inſt. 733. 3 Keble 708, Wilmot J. in the caſe of the King v. Allen Taylor, late 
Bent, E. 5 G. 3. 1765. 3 Burr, fo. 1681, In the negative, Crompton, p. 196. ſ. 8, Dalt. c. 


11. 1 Roll. Abr. tit. act. ſur. caſe 37. 2. Bulſt. St. 343. Comb. 434. 4 Black. Comm. 65. 


Whether it is to be conſidered at common lay as of a mixed nature, not merely ſpiritual, but 
in ſome ſort as an offence againſt the peace? Jide 27 H. 8. 14. Fitzh. and 1 H.7. 0. Crompton. 


p. 196. ſ. 8. Lambard. 117, 119. 


3 Buller, 
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Buller, i: 2 gait 74. 2 lige | 1781. 
There muſt be a ſervice for à year, either actual or implied. Now 


here is no actual ſervice; and the caſe affords no circumſtance that R. v, 8 
* | |  BITANTS C 


will warrant an implication. -  - n 8 
Willes, J. concurring, 
Rule abſolute, the 
Order of Seſſions quaſhed, and ; 
Order of two Juſtices affirmed. 
Vide the caſe of the King v the inhabitants of North Cray, H. 25 G. 3. 1785. Pep. 
Rex v. Fliſher, et Rex. v. Towill. Saturday, 


WO juſtices nominate and appoint Thomas Towill and Ni- 
cholas Fliſber and others, overſeers of the poor of the pariſh of 
Taunton St. Mary Magdalen, in the borough and town of Taunton in the 
county of Somerſet. Upon the ſeveral appeals of the two reſpon- 
dents to the court of quarter ſeſſions for the county, the court 
quaſh theſe appointments, and ſtate the following caſe. | 
That overſeers were appointed by James Hare and Thomas Fey, 9 gowole gg 
who claimed to be mayor and juſtices of the corporation of Taun- that thoſe 
ton. On an appeal againſt ſuch appointment, to the general quar- againſt whoſe 
ter ſeſſions of the county, the juriſdiction of the ſeſſions was „N 
queſtioned by [a] the reſpondents upon the ground of their having, tices, is ſo far 
as a corporate body, an excluſive juriſdiction: in order to prove . 
this, they produced to the court a liſt of names (in which number 1 : 
were thoſe of James Hare and Thomas Foy) as members admit= 
ted into the body corporate, written in a book uſually kept by the 
town clerk for ſuch purpoſe, in which there were no ſtamps. No 
evidence was offered of an admiſſion of James Hare and. Thomas 
Fey, or of any other perſon claiming to be of the body corporate, 
upon ſtamped paper. : 
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Queſtion for the opinion of the court of King's bench, whether 


evidence of admiſſion upon unſtamped paper ought to have been re- 
ceived by the ſeſſions ? | 


Gould and Franklin ſhewed cauſe in ſupport of the order of | 


ſeſſions, quaſhing theſe appointments ; and relied upon the ft. 5 
and 6. W. and M. [a] which requires a ſtamp of one ſhilling upon 
every admiſtion to a corporation; and contended, that, to ſupport 
their juriſdiction, the magiſtrates of the borough ought to have 
ſhewn a good title to their offices: that they had not done this 
upon the appeal, and conſequently that their adde were void. 
Wallace, Attorney-General, in ſupport of the rule to quaſh the 
order of ſeſſions, inſiſted; that this was nothing leſs than an at- 


tempt to try two or three quo warrantos at the ſeſſions: that by ſt. 


43 Eliz. [5] the juſtices of corporate towns are authoriſed and re- 
quired to appoint overſeers within their juriſdictions : that, under St. 
17 G. 2. [e] where there are not four juſtices in ſuch towns corpo- 


rate, and any perſon was aggrieved by the rate, or any part of the 


conduct of the overſeers, he might in ſuch caſe appeal to the 
county ſeſhons ; but that no other juſtices are in any other caſe to 
enter or meddle there [4]: that this had been adjudged in a caſe 
from this very pariſh, [e] the King v. St. Mary's in Taunton : that, 
in anſwer to the objection, that for want of ſtamps it did not le- 
gally appear that thoſe who had made this appointment were cor- 
porate officers or juſtices, it was not neceſſary to have produced a 
lit entered by the proper officer in the corporation book: that pa- 
role evidence of their having acted as ſuch [V] would have been ſuf- 
ficient: but that it was deciſive upon the queſtion, that the appeal 
had been made eo nomine as againſt an order of Juſtices: that this 
character therefore could not be denied them by the appellants : that 
therefore the appointment itſelf ſhews the appellants to be over- 
ſeers, and the appeal proves the officers of the corporation to be 


juſtices ; which if they were not, they had no juriſdiction, and the 


appeal mult be void; being againſt their act, as an order of juſtices. 
Lord Mansfeld, 


— ” * 


7 c. 21. ſ. 3. and made perpetual by St. 9 and 10 W. 3. c. 25. ſ. 1 and 27, 
[5] c. 2. ſ. 1. 8 & 10. 
44 e. . . 5. 
4] 43 Eliz. C. 2. ſ. 8. 
e] E. 12 G. Bott. 57. and vide R. v. Folly, Tr. 27 and 28 G. 2. Bott. 26. 
IV] Fide Vin. tit. Evid, A. b. 67. 4. p. 132. 


2 There 


4 
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Somerſet, to the pariſh of Ruiſbton, in the ſame county. The ſeſ- 


. 
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There can be no appeal to the quarter ſeſſions from the acts of 1781. 
perſons, calling themſelves juſtices and who are not ſo. If perſons ex 
erciſe a juriſdiction, who are not intitled, the whole is a nullity, R. v. Fruu- 
and the party aimed at need not pay any regard to it. N 

Willes, J. 5 

In their notice they ſtate them to be juſtices. | 

Buller, J. The appeal is made becauſe the juſtices have ap- 
pointed ; upon the ground of juriſdiction : and, at the hearing of 
the appeal, you ſay, they have no juriſdiction. You have concluded 
yourſelves. N 


Aſbburſt, J. concurring, 


Rule abſolute and 
Order of Seſſions quaſhed. 


Vide 1 Str. 300, E. 6 G. Between the pariihes of Albrighton and Skipton- 


. 
” 8 1 0 * ** 
— 
— ͤ—: — — _ — 


Rex. v. Inhabitants of North Curry. Saturday, 
Nov, 24. 
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WO juſtices remove Betty Winter, widow, and her four 
children from the pariſh of North Curry, in the county of 


_— 


. * — — 
—— "I - 4 


fions on appeal quaſh the order, and ſtate the following caſe : | 
That John Winter, latehuſb and of the pauper, Betty Winter, and Without ad- 
father of her four children, did- before his marriage duly gain a fet- . 19 
tlement in the pariſh of Ruiſhton, by a hiring and ſervice for three ly intitled 4 
years according to the ſtatutes in that caſe made and provided : that it, but in 
on the 25th of September, 1773, he intermarried with the ſaid Betty, hom my IP 
his now widow; and ſoon afterwards purchaſed a cottage and gar- does not veſt 
den lying in the ſaid pariſh of North Curry of the yearly value of for his own 


20s. of John Collins, Eſq; for 14/. 14s. : who by leaſe, dated a een 


the 8th of March, 1775, demiſed the ſame to the ſaid John Winter, acquire a ſet- 
his executors, adminiſtrators, and aſſigns for the term of ninety- tlement. 
nine years, if the ſaid John Winter and Elizabeth, his wife, and 
James, his brother, or any or either of them ſhould ſo long live, 
under the yearly rent of 25.: that the ſaid Fobn Winter ſoon after- 
wards entered into poſſeſſion of the ſaid cottage and garden, which 

was 
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1781. was never rated to the land-tax or any parochial taxes; and he and 


BITANTS O 
NorTHu 
CuzyRY, 


wA— his ſaid wife reſided therein from thence till about the 26th of 
R. v. IX na. May, 1780; when the ſaid John Winter died inteſtate, leaving the 
' faid Betty, his widow, and their ſaid four children; who ſoon af- 


terwards became chargeable to the ſaid pariſh of North Curry : 


but the overſeers refuſed to relieve her, unleſs ſhe would go into the 


work-houſe ; whereupon ſhe and her ſaid children about the mid- 
dle of January 1781, quitted the poſſeſſion of the ſaid cottage and 
garden, and went into the work-houſe of the ſaid pariſh of North 
Curry, and were there relieved and maintained by that pariſh till 
the 24th of February, 1781; when the ſaid order of removal was 
made for removing them from Nortb Curry to Ruiſhton : in con- 
ſequence of which all the paupers were accordingly removed to 
the ſaid pariſh of Ruzſhton, who entered an appeal therefrom at the 
Eaſter ſeſſions 24th of April 1781, which was then adjourned. 
The ſaid Betty Winter ſoon afterwards returned to the ſaid tene- 
ment and reſided there till the 28th of April 1781; when the faid 
cottage and garden were purchaſed of her by Thomas Humphreys of 


North Curry, aforeſaid, for the reſidue of the ſaid term of ninety- 


Nine years for the ſum of 6 /. 6s. and no more ; and by indenture 
dated the ſaid 28th of April, 1781, ſhe afligned the ſame to him 
accordingly. After making this aſſignment, to wit, on the 11th day 
of July, 1781, being the day after the firſt day of the preſent ſeſ- 
fions, the ſaid Betty Winter ſued out letters of adminiſtration of 
the goods, chattels, and effects of the ſaid Fobn Winter, her late de- 
ceaſed huſband. 

Gould ſhewed cauſe in ſupport of the order of ſeſſions; and ated 
the queſtion to be, whether a perſon, having a ſole right to admi- 
niſtration, could by a reſidence of forty days acquire a ſettlement, 
before adminiſtration actually taken out? 

Buller J. Can you diſtinguiſh this from the caſe of [a] the King 
v. the Inhabitants of Midwortby ? 

Gould. I ſubmit that they are different: that though there are 
children here, Who are equally intitled with the wife (the pauper) 
to diſtribution, yet the adminiſtration durante minori ætate can only 
be granted to the wife; for the children are infants: that in the 


cale of [4] the King v. the Inhabitants of Cold Aßbton, it is ſaid, 


— — — 


[2] Tr. 10 and 11 G. 2. 1737. Burr. Settl. Caſes, 109, and Je Andr. 4. 
% H. zi G. 2.1758, Burr. Settl. Caſes, fo. 450, 


«« there 
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« there is a great difference between a ſole next of kin, and where 1781. 


$ ſeveral perſons in equal degree have all an equal right :* he infiſted, —— 

1 that the difference conſiſted in this; that, in both caſes, the clai- R. v. IxuA- 

1 mant had an intereſt veſted, but, in one, he had an intereſt veſted n, 5 
Rt in the ſpecific eſtate : that here no one had an equal right with the Curr. 

*% wife to adminiſtration; which the ordinary could not grant to 


7 any other: that in a note which he had ſeen of the caſe cited, Lord 
2» Mansfield had ſaid, ©* that a ſole next of kin is as a ceftuy que truſt: 
that the St. of diſtributions [a] veſted an equitable right in ſuch 
truſtee, an intereſt tranſmiſſible to his repreſentatives; and therefore, 
0 and as the next of kin had no intereſt in the thing itſelf, but only 
» in the accidental ſhare of the diſtribution, that the ordinary muſt 
ſtand in the nature of a' truſtee for her, who had this ſuperior and 
ſole right; that in ſituations of this ſort the uſual criterion is, : 
Whether removeable or not ? That here the widow, having before 
"28 adminiſtration a ſpecific right in the thing, could not be removeable : 
3 that here there was only a ceremony neceflary to make the aſſign- 
"i ment to her indefeaſible: that, if ſhe could affign, her aſſignee was 
| not removeable ; but that the next of kin, upon whom no ſuch in- 
tereſt attached on the inſtant of the inteſtate's death, were remove- 
3 able : that as they could not have removed her from the tenement, 
2 though to give a colour to what they had done they had enticed her 
to the work-houſe, the law was the ſame, and the artifice would 
not avail them: that the caſe of [5] South Sydenham and Lamer- 
ton, and that of Widworthy, would be relied upon on the other fide : 
that, in the firſt, though it is ſtated by Dr. Burn from Caſes of 
ſettlement, that the queſtion had been determined againſt next of 
kin, it appeared from the ſame caſe reported in Strange and J.ucas, 
that no opinion was given by the court upon this point: that, in 
the other caſe, the pauper was not, as here, ſolely intitled to ad- 
miniſtration, but jointly with his brother: that to determine the 
preſent queſtion againſt the claim of the widow would be goin 
much further than any authority had yet done ; and that if the 
ſale of this property upon the inchoate right, ratified and made com- 
pleat afterwards by adminiſtration taken out, gave a legal title tothe 
purchaſer, it ought alſo to give a ſettlement to the pauper, 


———c— 


— EY. 


— 


[a] 22 and 23 Car. 2. c. 10. Vide Grice v. Grice in the note 3 P. Will. 50. 
[6] Tr, 3 G. 1, Str. 57. 10 Mod. 388. Caſes of Settlement, 79. From the ſtate of the 
caſe at large in Fol. 81, and Bott. 356. it appears to have been the caſe of a ele next of kin. 


T 2 Howorth 
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Howorth and Lawrence, in ſupport of the rule to quaſh the order 


ol ſeſſions, inſiſted; that the King v. Vidwortby was in point: that 
R. v. Ix HA- j dit was there adjudged, that an order, good when made, could not 
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be quaſhed upon a matter, which happened ex poſt facto, upon an 
adminiſtration afterwards taken out, that in this caſe the eſtate was 
ſold before letters of adminiſtration were taken out ; that, admitting 
the diſtinction between a ſole next of kin and many in equal de- 
gree, that which had been caught at as falling from Lord Mansfield 
in the King v. Cold Aſbton, applied only to the caſe of a ſole next 
of kin, in whom the whole veſted for his own uſe; but that here 
the children were intitled to ſhares with the widow. 

Lord Mansfeld. 

Don't lay ſtreſs upon that ; for here the ehildren are all infants, 
the eldeſt only ſix years old: it would otherwiſe be material. 

Lawrence. 

She has no legal eſtate; and, to the extent of the diſtributive 
ſhares of her children, not being more than truſtee, ſhe has no /o/e 
equitable intereſt : that, in the caſe of [a] the King v. che Inhabi- 
tants of Lower Swell, Afton, J. then at the bar, was ſo clearly of 
opinion, that the point now argued was no: tenabie, that he e 
entering into it. 

Could. What is more material, the point was not touched by 
the court; whoſe judgment went upon a different ground. 

Buller, 4. It don't apply. 

Lord Man gſield. 

In theſe caſes we ſhould avoid a nicety of diſtinction. This is 
not materially different from the caſe of #7dworthy. As the chil- 
dren were intitled to two-thirds, the widow is not properly and in 
the ſenſe of the caſes, the ſole next of kin, 

Willes, J. | 

The widow was left in neceſſitous circumſtances, and a fit object 
for removal to the poor- houſe. There is no pretence for imputing 
improper motives in ſo doing. The children had an intereſt, 
though they could not have adminiſtration, 


Aſbburſt, J. 


I adhere to the authority of the caſe of Widworthy, which 1s not 


ſhaken: for at moſt more has not at any time been ſaid by the 


— 


[a] M. 31 G. 2. 1757. Burr. Settl. Caſes, 436. 
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court, even in the caſe of one ſolely intitled in every ſenſe, than 1781. 


that ſuch caſe would deſerve conſideration. honed 
| | R. v. Inna- 
Buller, Juſtice, concurring, * 
Cuakr. 
Rule abſolute and 
Order of Seſſions quaſhed. 


Vide the caſe of the King v. the Inhabitants of St. Michael in Bath. Ante, 110. and alſo 
the caſe of the King v. the Inhabitants of Wivelingham. Ante, 121. 
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R. v. Inhabitants of the Holy Trinity in Wareham. 1 
| | an. 20. 
W O juſtices remove Elizabeth, the wife of James Sampſon, 
then abroad beyond ſea, and their five children from the 
pariſh of Saint James, in the town and county of Poole, to the pa- 
riſh of the Holy Trinity, in Wareham, in the county of Dor/er. 
The ſeſſions on appeal confirm the order and ſtate the following 
caſe: 
That it was proved, that the pauper's huſband was born in the pariſh guight evi- 
of Beer Regis, in the county of Dor/ef : and it was alſo proved by dence, un- 
the pauper, Elizabeth Sampſon, that her huſband was abroad beyond contradicted, 


will induce 


ſea, and had been ſo for two years paſt, if alive; that to her know- the court to 


ledge he lived in the capacity of an oftler with Mrs. Lee, of the preſume a 
pariſh of the Holy Trinity, in Wareham, ſome years ſince deceaſed 2 


Hearſay evi- 
dence from a 
wife of the declarations of her husband, living abroad, reſpecting his ſettlement, are admiſſible ; when ſup- 
ported by ſlight circumſtances, 
| at 


4c -- walk. ae, ——̃ a. = 
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1782. at her houſe there about two years, where ſhe had ſeen him brew; 
-- but, whether there was any agreement or hiring relating to ſuch 
R. v. Ix HA. ſervice, was not proved: but that ſhe had heard her huſband ſay, he 
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was ſettled in the pariſh of the Holy Trinity, in Wareham. 
Howorth ſhewed cauſe in ſupport of theſe orders; and inſiſted, 


Warenan. that after two years ſervice and a poſitive declaration by the huſ- 
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band, at a time when ſuch declaration could be under no influence 
or ſuſpicion, the court would preſume that it had been made 
upon a good foundation; and conſequently that the ſervices 
ſtated had been done under a legal hiring : that in the two caſes, 
that might be cited on the other fide, the King v. the Inhabitants 
of [a] Weyhill, and the King v. the Inhabitants of [4] St. Peter's 
in Dorcheſter, the fact of a hiring was expreſsly negatived. | 

Dunning and Bond N., in ſupport of the rule to quaſh theſe or- 
ders, inſiſted ; that a hiring for a year was indiſpenſably neceſſary 
to a ſettlement [c] whatever number of years of ſervice might have 
paſſed : that in the caſes, that have gone furtheſt, there have ever 
been ſome circumſtances, though ſlight, from which a hiring might 
be inferred : that the leading circumſtance here, the fituation of 
the pauper's huſband in his miſtreſſes family, the nature and cha- 
racter of his ſervice, afforded a ſtrong argument the other way: that 
nothing was more notorious, than that it was not uſual to hire 
oſtlers by the year; and that, aware of this and for the purpoſe of 
letting in a poſſible preſumption. of a different ſpecies of ſervice, 
the circumſtance of his having been once ſeen to brew was intro- 
duced : but that nothing could ſupply the want of all evidence of 
a hiring ; and that the King v. Weybill was in point. 

Lord Mansfield. Ld | 

The ſeſſions have drawn their concluſion, that he was hired ; 
and I think they have done right, 

Buller, J. — 


Though the evidence is flight, there is nothing to contradi it. 
Willes and Afþhurſt, Juſtices, concurring, 


Rule diſcharged and both 
Orders affirmed 


— 1 


— 


* * 8 
— 


4] H. 33 G. 2. 1760. Burr. Settl. Caſes, 491. alſo in 1 Blackſt. 206. 


[4] M. 4 G. 3. 1763. Burr. Settl. Caſes, 513. alſo in 1 Black. 443. 
[a St. 3 W. and M. C. 11. ſ, 7 


In 
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In caſes, where the perſon under whom the pauper claimed has 
been dead, hearſay evidence, from his wide or from other perſons, 
of his declarations reſpecting his ſettlement have frequently been 
received: R. v. the Inhabitants of Greenwich. M. 18 G. 2. 
1744. Burr. Settl. Caſes, 243. R. v. the Inhabitants of Nutley. 
E. 12 G. 3. 1772. ib. 701.; but till the preſent inſtance the 
court has on no occaſion, (ſuch a caſe has indeed been ſtated to 
them, where there has been compleat proof without it, R. v. In- 
habitants of St. Michael in Bath. H. 13 G. 3. 1773. Burr. Settl. 
Caſes, 731.) permitted ſuch hearſay evidence to be received during 
the /ife of the perſon, under whom the ſettlement is claimed. In 
the firſt caſe, that of death, it may be well preſumed, that all evidence 
of the ſettlement is loſt with the perſon claiming it: but in the 
other, if he ſurvive, he may return the next day and ſhew a diffe- 
rent ſettlement in another pariſh. In this event, the ſettlement of 
thoſe who have an original, and thoſe who claim derivatively un- 
der that original, ſettlement, muſt be at different places. To be 
ſure the caſe of a wife will not involve this difficulty, becauſe it 
has been repeatedly adjudged, (Vide the note in the caſe of the 
King v. the Inhabitants of Ryton. H. 18 G. 3. 1778. Ante, fo. 41. 
and the caſes therein referred to) that the removal of her in that 
character is legal notice to the oppoſite parties, that the ſettlement 
of the huſband is meant to be brought in iſſue: but this, it is con- 
ceived, it will be impoſſible to contend, upon the removal of many 
deſcriptions of perſons, who may chance, at the hearing of an ap- 
peal, to reſt their caſe upon a derivative claim : conſequently the 
original ſettlement, that of the individual who. acquired it, muſt 
again be open to diſcuſſion, and the determination in many inſtances 
neceſſarily different. | 


Vide the caſe of the King v. the Inhabitants of Norton. H. 12 G. 2. 1738. Burr. Settl. 
Cafes, 122. Andr. 307. Vin. Settlement of the Poor. E. 8. p. 376. 2 Seſſ. Cal. 323. and the 
"ug 5 the Inhabitants of St. Botolph's without Biſhopſgate, H. 28 G. 2. 1755, Burr. Setel,. 

al, 367. 
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Weduſaay, | Rex v. Inhabitants of Keel. 


WO juſtices remove Jane Peak, from the pariſh of Bed- 

worth, in the county of Warwick, to the pariſh of Keel in the 
county of Stafford. The ſeſſions on appeal confirm the order, and 
ſtate the following caſe: 


Pauper vo- That Jane Peak, the pauper, was born in the pariſh of Bed- 


123 Wortb, where her father and mother reſided, under a regular certi- 
eaving the 


ariſh, to . R 
Which the was born, her father and mother died at Bedworth aforeſaid, where ſhe 


certificated, remained after their death, till ſhe was about ſeven years of age, 
and, after an * * = . 
abſence or With her brother, who was named in the ſaid certificate; and then 


ſeven years voluntarily went to the ſaid pariſh of Keel, where ſhe remained till 


during which (he was fourteen years of age ; during which time ſhe was main- 
ſhe 1s ſeveral 


times hired tained by the ſaid pariſh of Keel, and then hired herſelf for a year, 
and ſerves for and ſerved the ſaid year, and two or three others in the ſaid pariſh 


228 obo of Keel; at the expiration of which laſt ſervice, ſhe returned vo- 


fying, volun- Juntarily to the ſaid pariſh of Bedworth, to her ſaid brother's houſe, 


zarivy _— Bedworth aforeſaid; and was afterwards hired to one Thomas 
fade houſe Parker of the ſaid pariſh of Bedworth, for a year and ſerved him 


in the pariſh ſuch year in the ſaid pariſh of Beduortbh, and was then hired for and 
certificated ſerved another year with Euſelius Holmes in the ſaid pariſh of Bed- 


to and toa . : K 
branch of the worth the ſaid certificate was produced in court, and brought 


ſome ly, from the pariſh church of Bedworth, where it remained ever ſince 
with whom | | 


hved under 
thecertificate, 


Howorth ſhewed cauſe in ſupport of theſe orders; and ftated 


does not the queſtion to be, whether under the circumſtances of this caſe 


thereby va- the certificate was to be conſidered as having been abandoned? 
care ATE and inſiſted, that a certificate was an acknowledgment by the pa- 
riſh giving it of that ſolemn nature, that no voluntary abſence of 

the pauper for whatever length of time, of itſelf and independent 

of other conſiderations, could avoid: that the court had in no in- 

| ſtance holden a certificate to be deſerted, in which there were not 

very ſtrong circumſtances, upon which to found that concluſion : 


that there were only three caſes upon this ſubjet: that indeed one 


of 


ficate from the pariſh of Keel: that ſome few years after ſhe was 
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of them, [a] the King v. the Inhabitants of Sowerby, though the 
point was ſtated to the court, could hardly be fo called ; as the de- 
cifion went upon a defect in the indenture: that in the caſe of [& 
the King v. the Inhabitants of Taunton St. Mary Magdalen, there 
were a great variety of circumſtances ; above half a century and ſe- 
veral generations: that in the caſe of [c] the King v. the Inhabi- 
tants of Spotland, where there had been an abſence of ſeveral years, 
it had been adjudged, that“ where the removal is voluntary, the 
certificate ſubſiſts: and that the pauper herſelf certainly did not 
conſider the certificate as vacated ; for ſhe had returned to the 


houſe, in which ſhe had formerly lived, and in which her brother 


at that time continved to live, under the certificate. | 


Dunning and Gough, in ſupport of the rule to quath theſe orders, 


contended ; that, though there was no caſe which had gone upon 
length of time ſingly, yet it had been ſtated by the court in the caſe 
of [a] the King v. the Inhabitants of Frampton upon Severne, that 
the principle of abandonment by diſuſe had been long eſtabliſhed, 
and was to be found in the Taunton caſe: that abandonment was 
the ſole queſtion in the preſent caſe: that the court did by no 
means intend to lay it down as a rule in the Taunton caſe, that no 
leſs a period than fifty-four years [e] ſhould be neceſſary to found 
this concluſion upon: that there was no reaſon why ſeven years 
ſhould not to this purpoſe be equivalent to ſeventy : that, as to the 
objection of the removal not having been compulſory, it was ſtated, 
that the pauper had for the ſeven years of her reſidence there been 
relieved by the certifying pariſh; that conſequently ſhe had not 
been in a ſituation to ſupport herſelf, and muſt, had ſhe continued 
in the pariſh certificated to, been liable to be removed: that, it 
being her own act, that had rendered this impoſſible, her own act 
under ſuch circumſtances ſhould be conſidered as equivalent to 
the act of the pariſh certificated to: and that an inclination to 
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prolong the duration of certificates was inconſiſtent with that 


maxim, from which the court never departed, of leaning in favour 
of ſettlements. 


Gough alſo inſiſted, that the pauper, having after her return to 
the certifying pariſh, acquired another ſettlement there by hiring 


—_— 


al _ 2 
— — — — —— — —_— — 92 — 


a] Fide Tr. 29 and 30 G. 2. 1756. Burr Settl. Caſes, 408, 
5] Tr. 29 and 30 G. 2. 1756. Burr. Settl. Caſes, 402. 

6) H. 5 G. 3. 1765. Burr. Settl. Caſes, 527. 

] Tr. 20 G. 3. 1780. 5 97. 

L] Vid the caſe of the King . the Inhabitants of Birdham, H. 25 G. 3. 1785. poſt. 


U and 


* 
— 


ä 


— 
* 
_- 


_ r 
— , 
a- 3 3 — 1 
2 
. . 4 i « 
— — : — 


— - -- = 
23 


* 


— — % ts i 
PLAT; 
O 5 by 7 "2 
- = 
— — = 


. + 6b; 


- r 


— 
—_ 
— 4 


— 
2 
— 3 


_ 


EF At eee A 0 << &—— coco. 2 - P 
my — = » BE —_ wn 9 4 w 
— 8 - . — — — — 4 
. * * 
- - — - 2—— - 
— — 4 — — — 
_ 44 * 3 2 
> - —_— — * — 
* 2 4 
- * 822 1 C7 - . - 
- | LE L a N 
—— S: — — — XR | 4 
. . L > . 
- * * - 2 5 > = 85 2 T — - . 
— — 
— oY b - — 
C - 1 2 — N 
- = - 


— 
—— — 
— a pr = 
— _ a- =_ 
— — 3 — | 2 
. 8 : — 
A — — 2 — > —_— — r 
— 2 — . — — — — 22 : 3 — i _ _ | 1 a — 
3 C —— 0 2 4 - — * * 4 F . 
2 Ads” LAST K 4 - hs L 8 Co = 2 A 4 
5 +4 q — —— — — p = 7 — r . o 
| * 0 1 r F4 SS - f 8 7 0 — 2 — 1 2 N 
* _ * = on ST - — — A ® 2 * 1 f 
— — — a i \ \ 
er : * * - 3 — — - — ect — was 0 — . 25 =. bh 
—E— 4 — — — „ . 0 * 2 —_—_— — _ 
is ” - ___ = = — — „ — + - —_— * 
— * — — —_ — i me. I + —_ — — > — — _ — 


146 


1782. 


— 


Hilary Term 22 Geo. 3. 


and ſervice after the date of the certificate, the certificate was diſ- 


— charged: that the authorities indeed went only to caſes of ſettle- 
R. w. Ix n, ments acquired in third pariſhes [a]; but that the principle was, 


BITANTS o 
KEEL. 


the acquiring of a new ſituation, a new ſettlement : that it was 


perfectly immaterial where, provided it was ſubſequent to that act, 


which by its legal operation it had been adjudged to avoid: and 
that it had been decided in the caſe of [5] the King v. the Inha- 
bitants of Sherborne, that the St. of [e] 9 & 10 W. 3. provides 
for the ſecurity of that pariſh only, into which the certificated per- 
ſons come to reſide by virtue of ſuch certificate: but that it did not 
exclude the children of a certificated man from gaining ſettlements 
in other pariſhes in the ſame manner as any body elſe might do.“ 

But Dunning admitted, that no new ſettlement, properly ſpeak-. 
ing, could be acquired in a pariſh, in which a man is before ſettled : 
and that it is not gaining a new fituation, ſo much as it is 
ſtrengthening and confirming an old one by additional titles. 

Lord Mansfeld. | 

The queſtion is, whether the pauper returned to the certificated 
pariſh under the faith of the certificate ? and to this point the rea- 
ſoning in the caſe of Frampton is material. It ſtrikes me that ſhe 
returned independently and as f#7 juris, rather than to her old home 
and pariſh, and under the certificate. 

Welles, ]. | 

It is the misfortune of theſe caſes, that each muſt ſtand upon its 
own circumſtances, The enquiry here muſt be whether the cer- 
tificate was Functus officio? The fact is, that the pauper returns and 
returns voluntarily, to the houſe, in which ſhe had before reſided 
under the certificate, which ever ſince had ' belonged and which 
then belonged to her brother, who was at that time refident there 
under the certificate. It certainly was not diſcharged as to him; 
and there do not appear to me to be circumſtances in the caſe ſuf- 


ficient to warrant us in ſaying, that it was ſo with reſpect to the 


pauper. 


—_— * 


3 Burr. Settl. Caſes, 381. 385. 428, 429. | 
7%] E. 15 G. 2. 1742, Burr. Settl. Cafes 182, Jide alſo the caſe of the King v. the In- 
habitants of St. Peter's in Nottingham. E. 29 G. 2. 1756. ib. 391, 

ſc] e. 11. ** No perſon, who ſhall come into any pariſh by any ſuch certificate, ſhall be 
adjudged by any act whatſoever to have procurcd a legal ſettlement in /ach pariſh, unleſs he 
l, &c. in /xcb pariſh,” 


Lord 


® 
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Lord Mansfield. 1782. 


T am ſatisfied. The voluntary return to the houſe of her brother, 


who was then reſident under the certificate, had eſcaped me. R. v. Ix uA“ 


BitANTs of 


| | | KsE1, 
Aſbhurft, J. concurring, ; 


Rule diſcharged and both 
Orders athrmed. 


Buller, J. was abſent. 


Medneſaay, 
Rex v. James Rodd. Feb. 6. 


W O juſtices allow a rate made for the relief of the poor of 


the borough and pariſh of Bridgewater in the county of 
Somer ſet. 

Upon the appeal 8 Road, alleging that he was aggrieved An uninter- 
by being rated or aſſeſſed the ſum of four ſhillings in reſpect of his uffed se 
perſonal property or ſtock in trade, within the ſaid borough over 43 Eliz. of 
and above what he is therein charged or aſſeſſed as occupier of his 5 ſtock 
dwelling-houſe and ſhops, and that he was not liable to be rated chin pe- 
or aſſeſſed in reſpect of bis ſaid ſtock in trade over and above his rim to che 


dwelling-houſe, ſhops and other real property, the ſeſſions con- Pot eta. 


8 bliſhes, that 
firm this rate, and ſtate the following caſe. 3 
That the ſaid borough of Bridgewater is an antient incorporated of this pro- 


borough, and ſends two members to parliament, who are choſen by PTY be * 
the inhabitants of the ſaid borough, paying ſcot and lot. That by gd for it 
the charters and conſtitution of the ſaid borough there are within in ſuch pa- 
the ſaid borough a mayor, recorder, deputy recorder and two al- * 
dermen for the time being, who are the only juſtices of the peace 

in and for the ſaid borough and pariſh ; and the mayor and recorder 

or deputy recorder and one of the aldermen have power to, and re- 

gularly hold the general quarter ſeſſions of the peace in and for the 

iaid borough and pariſh, That within the ſaid borough ir hath 


been ar- and cuſtomary, from the 43d year of the reign of her late 
majeſty Veen Elizabeth and ever fince the exiſtence of rates for the 


relief of the poor, to rate and aſſeſs the inhabitants of the ſaid borough, 
bs and 


— — — ——— 
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1782. and amongſt them ſuch as have been of the ſame trade and in fi- 
wA— milar circumſtances with the appellant, James Rodd, for and in re- 
R. v. Janes ſpect of their perſonal property or flock in trade in the ſaid borough 


wo W 4 — o 
fn. : _— \ g 
— eo ws K Rs oe ”— — 
— * —— - = _ = 


p AE” Snag 


wa; 
- 


8 — . — - — — = 
CE * 7 
> - — * % 3 - = FEE 
— A 8 1 — _ - — 2 * 
» —_—_— — N * — — * _ — — 7 n 
* * — pay”; _ — » — 
— 3 gs hy. a — — 1 AX 
— _ _ _ * - _ — A 
i > * — - 
£ K << T4 > 2 —_— Ls 
* a — - 2 * 4 * - 
l 2 2 + ed” ER 
- _ — — * — 8 8. = hip. wh - 2 - 
= * A. Pen — — — - — _ = 1 * 
2 n - 
— o c — - —_ - P — 4 22 2 2 = L RS ** 2 p - 
* „ — Lo 6 2 > — — — — * — - 3 — A 
rf bi 
6 - a . Fo "——_— 
- 4 A 8 33 — — - 2 - A a 
- > FY - - % 4 K — 2 2 - 
PL — 4 + XS ID _ : % —_ L * = — 
. — 
. 5 3 — — = 8 — — : * = > 2 —_ 
ꝙ— — — — * — * — 2 — * 
— — — — * * — * 
7 1 Ps — — i 
- - o _ — — -  -- 1 N — * — - = "wa. > mme = 


» Sun oy — 2. — — . 2 al 
"T”- F; — 1 . — 


; ” = 4 : 
Mm —=— — —_— | 
: ” = 2 2 A 5 4 
32 —— . — . —_— — 
* — =» 


rm I 
— = — 
FF 


. * pe — : L 
— . f 
N FF. 
— => — — * — — * i 7 — 
— 7 = 
- — > : 2 
— 22 »4 _ 
> — 2 . — — 4 — — 2 2 
— - 
by 2 J ” - a — 
* TY DE — * . " — 8 - — 
£ = . 2 , * . : 
= . — — __ — — — — 


= >> 
Du 


a —_ 5 - * 
S 


* — — 2 
22 — * 
— 0 
— ” ——— ——U—U— — 
— — —— . 
* A — — e 
"4 — 


— 
8 


— . 
3 —— 2 2 
. — - 2 
2 5 * * — * 
— — - RE —— = -— 7 
5 — - — 2 — * 
ARS — 2 I”. 
: 22 = , —S — £ = %% 


— * - — —— N — 
— 2 EE — 
Tx = ESSE ES — 
— 


— — 


A — 
Gm fe nn 
3 = 


— 


— — — — 
— 
— * 7 = 
4 —— 
0 


r 


2 of — * — xm - - 
- 1 
7 2 8 — K-* - 8 8 
= q hd — 4 - — — 2 2 > 
Z Z 5 . 9 2 * A 
2 o — 2 * — 0 —— n . £ 2 
-- "Lan =—yY — 2 - 0 G * 
- _ > - 22 - 20 YA "7; 3 
— D 2 5 8 ä 
— S Ke - — g 
a  — © - - — 
"An — > — * "Rr 2 — 4 —— 
22 8 4 * 3 — + — — — —— ee eng a * - 
: — -- — — TS — — : - — —_— = EY" LEIE = 2 
L- - C « 4 i A 4 ; : 
- — ＋ * VP 2 - — — — — 2 72 * - P * < 4 2 2 
— „ > — — _ N : a g $ 
— < * — * * * — 9 * A _ * hy = "- _ r 
D „ . * by 2 9 - — * A 7 « s — — — 1 — * _— 
= „ *_. _ - * — - * — = - . = 
- - — _— 2 — — — — - 3 
3 * Az S<s 2 — — ts 2? . SS LAG 2 = EX — 1 2 — 4 
A 2 car 0 q — 
— — 8 == . — 2 — - 
- 2 6 0 0 ws = I — — p 
| N — — c 5-58 — — * 
. A - . , : * 


Rop p. 


towards the relief of the poor of the ſaid borough and pariſh ; and 
ſuch inhabitants ſo rated and aſſeſſed for their perſonal property or 


ſtock in trade only, as well as other inhabitants of the ſaid borough, 


rated thereto in reſpe& of real property, have had a right to vote, 
and have conſtantly voted as inhabitants of the ſaid borough pay- 
ing ſcot and lot in all elections of members to ſerve in parliament 
for the ſaid borough : that the ſaid James Road for many years be- 
fore and at the time of making the ſaid rate was, ever ſince hath 
been, and ſtill is, an inhabitant and ſubſtantial houſholder within 
the ſaid borough, and was and is a butcher, and kept and ſtill keeps 


an open butcher's ſhop therein, carrying on his ſaid trade of a 


butcher, by purchaſing whilſt living, and killing and ſelling dead, 
within the ſaid borough, about the quantity of one ox or heifer 
and two calves and two ſheep or lambs weekly, one week with ano- 
ther, throughout the whole year; and he pays and lays out about 


twenty pounds every week in the purchaſe of ſuch ox or heifer, 


calves, ſheep and lambs: that though he aQtually has and Jays out 
the ſaid ſum of twenty pounds or more every week in buying ſuch 
live cattle, yet as he receives the ready money and the profits in trade 
thereupon back again in the courſe of the ſame week or ſoon after 

the ſale thereof dead, it is but about one twenty pounds employed 
in the whole year, which he ſo turns in his ſaid trade every week ; 


he buying and paying for the ſaid live cattle, killing the ſame ſoon 


after, and in his ſaid ſhop within the ſaid borough viſibly and 
openly expoſing to ſale and ſelling the meat in ſmall pieces; and 
alſo the tallow, ſkins, hides and other produce thereof; whereby 
he receives a return of the money for the ſame with the profits 
thereupon in the courle of the ſame week or ſoon after as aforeſaid ; 
and by and out of the profits ariſing from this trade the ſaid James 


| Rodd maintains himſelf and his family, pays all his neceſſary ex- 
pences and (till keeps and preſerves his capital in manner aforeſaid. 


That by the ſaid rate, being one of five rates made for the relief of 


the poor of the ſaid borough and pariſh in the ſaid year 1781, the 


{aid James Rodd is rated and aſſeſſed the ſum of four ſhillings as his 
ſhare or contribution towards the relief of the poor of the ſaid bo- 
rough and pariſh, in reſpect of his ſtock in trade or perſonal pro- 


perty 
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perty aforeſaid; which is no more than his ſhare or proportion 1782. 
towards the ſaid rate, and no more than other butchers within ine 
ſaid borough, in ſimilar circumſtances with the ſaid appellant, are R. v. Janes 
rated and aſſeſſed in reſpect of their perſonal property or ſtock in s. 
trade within the faid borough in and by the ſaid rate: the queſ- 
tion therefore, which this court doth humbly ſubmit to the opi- 
nion of his Majeſty's court of King's Bench is, whether the ſaid 
James Rodd, for or in reſpect of his perſonal property or ſtock in 
trade aforeſaid, was rateable in or by the ſaid rate ſo made for the 
relief of the poor of the ſaid borough and pariſh as aforeſaid? 
Wallace, Attorney-General, ſhewed cauſe in ſupport of this rate ; 
and inſiſted, that an uninterrupted uſage and cuſtom of rating this 
fpecies of property from the very date of the ſtatute down to the 
preſent times being expreſsly ſtated, this queſtion had lately under- 
gone a ſolemn decifion, and was no longer open to argument. 
Bearcroft, who was to have ſupported the rule, admitting, that 
it was not poſſible to diſtinguiſh this from the caſe of [a] the King 
v. Francis Hill. | 


Per curiam, 


Rule diſcharged and order of 


Seſſions confirming the 
Rate affirmed. 
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la] Tr. 17 G. 3. 1777. Cowp, 613. Contra Jide K. . Harman. E. 12. G. 2. Bott, fo. 
8. Probyn J. Uſages, that can vary the conſtruction of an act of parliament, muſt be uni- 
verſal; and not only the uſage of a particular pariſh. 
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The general queſtion, whether perſonal property be of 
that ſpecies, which is liable to be aſſeſſed, to the relief of the poor, 
has never yet been fully explained by any modern act of the 
legiſlature or adjudged in Weſtminfter- Hall, The importance 
and very extenſive conſequences of ſuch a judgment have 
not only made the court averſe from coming to any deciſion 
upon the ſubject at large; but have induced them on ſome 
occaſions to intimate that there might be an impropriety. 
in pronouncing, at leaſt in the caſe of an appeal to the ſeffions,. 
even upon a more confined view of that ſubjet: wiz. the 
point, whether xvꝝxR&V ſpecies of flock in trade is liable. E. 10 G. 


3. 1770. Rex v. Inhabitants of Witney. 2 Blackſt. 709. . 34. 
5. Burr. 
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1782. 
— — 


R. w. Aux; 


Ropp. 


Hilary Term 22 Geo. 3. 

5 Burr 2634. and Tr. 17 G. 3. 1777. Rex. v. Francis Hill. Cowp. 
fo. 618.: though a late learned judge has delivered his opinion, 
« that if the thing were practicable, if the fact were fairly ſtated 
upon an appeal, the general- queſtion of the liability of perſonal 
property might there be diſcuſſed.” Aſton. J. in Rex v. the 
churchwardens of Andover. H. 17 G. 3. 1777. Cowp. fo. 565. 

Certainly the general bearing of the authorities, till a very mo- 
dern period at leaſt, ſtrongly favours the affirmative of the propo- 
ſition upon the queſtion at large: ſince that period to be ſure 
doubts have been ſtarted ; the queſtion has frequently and in va- 


rious ſhapes been agitated, and the principle of theſe authorities has 
undergone very ſolemn and elaborate diſcuſſion, with ſome differ- 


ence of opinion. It is, however, equally certain, that the general 


practice or uſage down to the preſent hour is as ſtrongly in favour 
of the negative. of this propoſition; and upon this it is that the 


principal arguments on that fide of the queſtion have been founded. 


In ſupport of it, it has been urged, that there exiſts no ſingle 
authority in which, contrary to the uſage, (a) this ſpecies of pro- 
perty has ever yet been rated; that the fact of this ſpecies of pro- 
perty not having been made the ſubject of charge at the time of 
paſling the act of 43 Eliz. or in either of the two ſubſequent reigns, 
(the period of the fl great extenſion of our commerce and con- 
ſequent increaſe of perſonal property) muſt be taken as a contem- 
porary expolition ; and that the immenſe amount of this property 
in ſucceeding times, created ſuch an intereſt in the holder of every 
other ſpecies of property, that it was not poſſible that it could for 
near two centuries have been generally overlooked under any other 
idea, than that it was not a legal object of taxation. 

In anſwer to theſe arguments it has been inſiſted, independent 
of the ſeries of authorities, that for many years after the paſſing of 
this law and during the two reigns immediately ſubſequent, per- 
ſonal property had not become throughout the kingdom an object 
of ſuch ſerious regard ; that the influx of wealth through 'the me- 
dium of commerce would not ſhew itſelf in its influence upon the 
habits and modes of life in a progreſs ſo rapid as had been ſug- 
geſted ; and that, if the internal commotions of this country had 
not for near half of that period proved an effectual obſtacle to ſuch 
a change of manners, a change ſo material, as to alter the ſtate of 


£ 


(a) Sed Vide t' - - |. of the poor of Wickham, M. 27 Car. 2. 1675. Fretm. 419. 
viſible 
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viſible property throughout the realm, could not in the natural 1782. 
courſe of things have been expected, till the period about which Cy 
it actually happened, the reign of Charles the Second; but that K. 1 
the ability of the trader to pay, (which upon the whole of the * 
queſtion was the only true criterion,) was not here, and in this 
particular view of the ſubject, the true or fair point in which it 
ought to be conſidered ; that the only true interpretation of the 
acts of our anceſtors muſt be drawn, not from the refinements of 
ſpeculation, but from what came home to them, from the bur- 
thens they actually and in practice felt; that the enormous amount 
of the contributions now levied in ſupport of the poor was of very 
modern date, not much earlier than the era of the doubts that had 4 
been lately ſtarted upon the ſubject, and utterly unknown to our 
anceſtors in the laſt century. Viner's Abr. Tit. Poor. 426. II. 
5. Ann. 1706. in the note to the caſe of the Q. v. the inhabitants of 
Barking of Needbam; that the landed intereſt therefore of thoſe; ' 
times not feeling the preſſure of that grievance, which has ſince. 
grown almoſt intolerable, were not ſo active as they otherwiſe 
might have been, and did not attempt to throw upon the ſhoulders 
of others part of that, which altogether they found no weight upon 
their own; that who was liable to be aſſeſſed” was an inquiry, 
which probably to this hour had never been made, if what that 
aſſeſſment amounted to” had continued to be a matter of indiffer- 
ence to thoſe who paid it; and that whether this be ſo or not, on 
Whatever foundation the uſage may be ſuppoſed to have ſtood, 
Aſton J. in the Andover caſe above cited, had laid that conſidera- 
tion entirely out of the caſe; for, notwith/landing the uſage, if 
upon the general queſtion, which they are now aiming at, it 
ſhould turn out to be the law that perſonal property is rateable, if 
that is the law, it muſt be rated Ten, though it never was before.” 
Cowp. fo. 565. 8 | 
That it had alſo been aſked on this fide of the queſtion, as the 
court had in ſeveral inſtances and as a matter of courſe, confirmed 
all rates of ſuch perſonal property in all places where it appeared 
%/ually to have been aſſeſſed, upon what other principle could this 
Have poſſibly been done than that of a// perſonal property being 
ſubject to ſuch charge by the general law? that it muſt have been 
ſo; for that on no other foundation could perſonal property, /o cir- 
cumſtanced, be made liable: that it was not in the power of pa- 
riſhes merely by continuing one mode of aſſeſſment from one ge- 
neration to another to ſubject any individual of the next generation 
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to the neceſſity of adopting it: that ſuch a courſe of proceeding 


could be no more than private contract; matter of perſonal agree- 


Ropp. 


R. v. Jauzs ment and accommodation: temporary and not of any permanent 


obligation: that nothing could be the foundation of a legal uſage, 
which had not a legal origin; and that a pariſh could then only 
meke a valid bye law, when it was as well for the better execution of 
the ſubſifting laws as for the furtherance of the public good. That 
as, on the other hand, the minds of men would have been by a de- 
cifion againſt the rateability of this property at once quieted, ſources 
of litigation infinite as the various branches and combinations of 
traffic would have been done away, and a waſte of expence from 
time to time monſtrous in its amount would have been ſaved to 
the public, it was not eaſy to ſuggeſt why ſo much caution and re- 
ſerve ſhould have attended the deliberations of the court upon this 
ſubject, if the exemption contended for could have been ſupported, 

To the arguments ab inconvenienti and the difficulties ſtarted as to 
the mode of levying this aſſeſſment, it was anſwered, that, as no 


ſuch difficulties had occurred at the time when ſubſidies, to which 


the land- tax ſucceeded, were levied, and as this tax was now ac- 
tually raiſed in many of the moſt populous and trading towns [a 
in the kingdom, it was ſuppoſing an objection contrary both to the 
evidence of hiſtory and the experience of the. preſent hour, 


But leaving the principle of this important controverſy where I 


found it, it ſeems to belong to the plan of this work to deduce the 
hiſtory of the decrfions, that fall within the period compriſed in this 


volume, and which could not be publiſhed at large without inter- 


fering with the labours of thoſe who have already given a com- 
pleat view of them: and in doing this it will be uſeful to the coun- 
try magiſtrate at leaſt, and is in itſelf in ſome degree neceſſary, to re- 
view the whole. 

It ſeems, that no per ſons whatſoever or at leaſt no ſubjeZs are, in 
reſpect of their landed property, ſo privileged as to be exempt from 
this contribution. | 

Neither are any p/aces exempted, unleſs as being appropriated to 
ſome public, or charitable, or religious purpoſes : for it has been ad- 
judged, that a Biſbop's palace is not protected, nor will any pre- 
{ſcription exempt it. H. 27 Car. 2. 1675. The pariſh of Sub- 
deanry againſt the mayor of Chzchefter. 3 Keb. 572. It is upon the 
ground of their being extraparochial only, that moſt of the o/d col- 
leges are exempt ; and the charitable purpoſes of thoſe inſtitutions, 


la] Lynne, Norwich, Frome, Trowbridge, Warminſter, Bewdley, Blandford, in many pa- 
riſnes of London and particularly Whitechapel. | 


it 
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it is conceived, were in ſome degree the conſideration, that, in the 1782. 

caſe of theſe foundations, induced the court, after an immemorial —w— 

enjoyment of the exemption, to favour this preſumption : Tr, 14 R. 2. Jauss 

G. 3. 1774+ R. v. Gardner, Cowp. fo. 84: and it might be ſup- NODS, 

poſed to have been upon this or ſome ſuch principle, that even the 

royal palaces are exempt ; for lands, newly taken in and added within 

time of memory to premiſes in the actual occupation of the crown, 

are in ſome inſtances rated: H. 17 G. 3. 1777. Rex v. Mathews. 

ante, p. 1.3 though it rather ſeems, that the King, not being 

named in the St. 43 Elia. cannot be ſubjected to any of its provi- 

ſions : and indeed the principle in this caſe ſeems to be more exten- 

five, and not to depend upon any of thoſe maxims, that ſerve for the 

regulation of private property : for, when the public purpoſes, which 

conſtitutethe great ground of exemption, are no longer anſwered, they 

no longer retain this privilege ; and it has been ruled, that when they 

are demiſed to a ſubje for any permanent intereſt, they are liable to 

be aſſeſſed: the Duke of Portland v. the pariſh of St. Margaret, 

Weſtminſter, at Niſi Prius after H. T. 33 G. 2. Wynne's Analyſis 

of the law concerning parochial proviſion for the poor, 1767. p. 60. 

ante, p. z. in note (4). The true ground, upon which ho/þ:tals 

are exempted, appears, from what is ſaid of the principle of the de- 

ciſion of the King v. the Inhabitants of St. Bartholomew's the Leſs, 

Tr. 9 G. 3. 1769. in Cowp. fo. 83., to be their appropriation to 

charitable purpoſes: (hoſpital lands indeed, as throwing otherwiſe 

too large a proportion of parochial burthens upon the other parts 

of the pariſh, have not been conſidered as intitled to this exemp- 

tion. Anonymus, E. 1 Ann. 2 Salk. 527.) Upon a ſimilar prin- 

ciple in the caſe of the King v. Peter Waldo. Tr. 23 G. 3. 1783. 

poſt. a houſe, built and applied to the purpoſe of educating poor girls 

and qualifying them for ſervices, was holden not liable. But, where 

a profit ariſes, of whatever nature the inſtitution be, the party be- 

nefited ſhall, in proportion to the advantage he derives, be aſſeſſed 

to the poor: and, though it has been holden long ſince, H. 13 G. 2. 

Dominus Rex ver ſus inhabitantes St. T homas in Southwark. 2 Str. 745. 

Settl. Caſes 126. 2 Seſſ. Caſes, 58., upon the principle. of the in- 

tereſt which the public has in every religious inſtitution, that a 

conventicle, in which no profit was made of the pews, was not li- 

able, yet it has been lately adjudged, agreeable to the ſpirit of the 

above deciſion, that a building, demiſed for a term, under the 

name of a chapel and to be uſed ſolely for the purpoſes of religion, 

but with a rent reſerved, was liable. Tr. 23 G. 3. 1783. Robſon 

v. Hyde, poſi, Though the court in ſome of the above caſes ap- 
X | pears 


—— 
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1782, pears to have adverted principally to the end and object of the in 
ws ſtitutions themſelves, they ſeem in general, and it is perhaps the tru 
R. v. Jas view of the ſubject, to have conſidered, that all real property, of wphic 
Robo. an occupier can be found, is ratable, R. v. Gardner, Cowp. 79. : 
and, where a profit has ariſen, and the other circumſtances have 
warranted it, they have even conſidered a keeper of a priſon, as ſuch, 
liable. Rex v. Eyles, warden of the Fleet. H. 24 G. 3. 1784. poſe. 
The ſame meaſure ſeems to have guided the diſcretion of the 
court with reſpect to the officers of all theſe eleemeſynary foundations; 
and conſequently ſuch of their neceſſary agents as derive from their 
lodging and falaries a mere ſupport, and may in fair and ſound 
conſtruction be conſidered as partaking of that charity to which 
they are ſtrictly no more than aſſiſtants, have never yet been adjudged 
objects of taxation. Rex. v. Occupiers of St. Luke's Hoſpital. M. 
1 G. 3. 1760. 2 Burr. fo. 1064. 1 Blackſt. 249. Rex v. Inhabitants 
of St. Bartholomew's the Leſs. Tr. 9 G. 3. 1769. 4 Burr. 2435. 
Bott. 48.: but in the caſe of apartments, though without ſalaries 
annexed, built upon a ſcale equal to the occaſions and ſituations in 
life of ſuperior officers, and occupied ſeparately and with families, the 
court has conſidered the holders of ſuch property as not intitled to ex- 
emption; though their perſonal attendance is indiſpenſably neceſſary 
to theſe inſtitutions, and their reſidence is bong fide. M. 1 G. 3. 1760. 
Rex v. occupiers of St. Luke's Hoſpital. 2 Burr. 1053. 1 Blackſt. 
249. Eyre v. Smalpace & al. E. 23 G. 2. 1750. 2 Burr. fo. 1059. 
Bott. 39. And indeed ſalaries in general, as in the caſe of an of- 
ficer of the ſalt works, are not conſidered as liable, being “a par- 
ticular ſpecies of property, not within the words or meaning of 
the act, and not perſonal property; which is the ſurplus of a 
man's eſtate and effects after payment of debts, the maintenance 
of his family and neceſſary expences.” R. v. the Inhabitants of 
Shallfleet ; Sherrington's caſe. H. 7 G. 3. 1767. 4 Burr. 2011. 
Bott. 46. £ 
With reſpec to rents and profits, ground rents have been adjudged 
to be liable. M. 3 Jac. 2 Comb. 62. Whether quit rents were liable 
appears to have been unſettled in M. 3 Jac. Hu/l's:Cafe. Carth. 14.; 
&in Ir. 6 W. & M., tho' there had been one adjudication that they 
were liable, different opinions were entertained upon the ſubject. 
Comb. 264. But that H and tbe caſual profits of manors are not liable 
has been determined in the caſe of the K. v. Yandewall, Eſq. E. 
33 G. 2. 1760. 2 Burr. 991. 1 Blackſt. 212. And yet no other argu- 
ments appear to have been uſcd in the judgment upon that caſe, 


but 
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but thoſe drawn from uſage and ab inconvenienti; and, though Sh 1782. 

Cheltenham Spa, Rex v. Miller. Tr. 17 G. 3. 1777. Cowp. 619. 

was not adjudged to be liable eo nomine as profits, but collaterally R. 1 wa 
* only, an 255 nomine, (the ſpring being conſidered as part of he ; 
produce of the land), yet in Rowls v. Gell & al. E. 16 G. 3, 

Cowp. 451. the profits of lead mines, (which are themſelves not 

liable. Governor and Company for ſmelting down lead, &c. v. 
Richardſon, Eſq. and others. M. 3 G. 3. 1762. 3 Burr. 1341. 

1 Blackſt. 389.) were holden liable in the hands of the leſſee of 

the crown ; he letting them again to the adventurer, and, without 

any riſque to himſelf, receiving a ſtipulated proportion of the acci- 

dental profits or value. The fell alſo of markets, though againſt 

an immemorial uſage, has been adjudged to be liable. The caſe 

of the poor of Wickham. M. 27 Car. 2. 1675. Freem. 419. 

Nelſon's Edit. of Dalt. 1727. c. 73. p. 218. 3 Keb. 540.; and 

from the caſe of the King v. Brograve. M. 10. G. 3. 170. 

4 Burr. 2491. Bott. 31. the law ſeems to have been admittted to 

have been the ſame as to the ell, fairs. The toll of ſtuices on 
navigable rivers is alſo liable, Rex v. Inhabitants of Cardington, 

E. 17 G. 3. 1777. Cowp. 581.; as the 7Zoll of lighthouſes, if it 

ariſes within the pariſh, is, King v. Rebow, Eſq. M. 12 G. 3. 

1772. Bott. 384. Cowp. fo. 583. The profits of @ weighing 

machine, belonging to the corporation of Glouceſter, were alſo 

holden liable. E. 23 G. 3. 1783. Rex v. Inhabitants of St. 

Nicholas, Glouceſter, poſt. A queſtion has alſo been before the 

court, but has received no deciſion, upon that ſpecies of profit, 

which is called zbe herbage and pannage of a foreſt; which is the 

ſurpluſage above the ſufficient paſture of the game therein. The "14M 

form indeed of the aſſeſſment was upon the lodge and /awrn ; but Ti 
from thence it ſeems that, as far as the form applies, this caſe falls 
within the authority of that of the Cheltenbam Spa; where the | 

court held, that, that not being a rate upon the profits, but upon | 
four acres of land, and the value ariſing partly from the buildings and 


I 


partly from the ſpring, the profits of the ſpring are part of the produce 
of the land, and as ſuch clearly liable. And, as far as the authority of 


the caſe in Keble might ſerve to remove difficulties, the authority of 
. Freeman and the concurrent teſtimony of Nelſon's edition of Dalton, 
together with the immemorial uſage of the place, as ſtated in Douglas 
fo. 292. ſeem to eſtabliſh that point. ones v. Maunſell, 
M. 20 G. 3. 1779. Douglas 289. The laſt queſtion of this fort, \ 
and which underwent. very ſolemn diſcuſſion, aroſe on the ſub- 
ject of the profits of the J,ondon water-works. It had been twice 


X2 argued | 


.* 
\ 
1 'T 
is » 0 
1 ! 
1 
i 
2 
ry * 
rm 4 
1 
86 
- b 
i p 
= 
. 
o * 
| } - } 
4 
* 1 
A 
4h F 
- i 
+7 
F 1 * 
* 
4 - 
l 81 4 
11 
ö — 
. 
1. 
N 5 
„ * 
i * 
8 
* + 
1 
"SY 
* 
18 
A 
* E 
1 T0 
i > 
l * 
4 . 
} 
* 
3 
» aZ 
* 
i 
* N A 
1 
15 
* 


4 
122 
4 1 1 
1 * 
118 
77 4 * 
10 
7 
x 77 
177 
#2 
F 4 
. 
0 o 
. 


156 Hilary Term 22 Geo. 3. 


1782. argued in the court of King's Bench, and that court being divided 


in opinion, judgment by conſent was taken for the plaintiff, 
R. v. aus for the purpoſe of removing it in courſe of appeal to the 


Ropyv, court of Exchequer Chamber. The queſtion, as ſtated in favour of 
the exemption, was, whether projects of very hazardous adven- 
ture, requiring in the firſt inſtance a vaſt capital, and continually 
in every ſubſequent ſtage ſubje& to very heavy expences and loſſes, 


were, contrary to all uſage, fit objects of taxation? But the court of 


| Exchequer Chamber gave judgment upon another ground; and, it 
being an action of treſpaſs upon a diſtreſs taken under 1 G. 1. ſt. 2. 
c. 5., commonly called the Riot Act, in which the damages reco- 
vered are directed to be levied on the inhabitants of the hundred in 


the manner preſcribed by the St. 27 Eliz. c. 13. in caſe of actions 


againſt the hundred by perſons robbed, they held ; that under the 
conſtruction of that act, which ſpeaks of ability generally, with- 


out ſpecifying, as the St. 43 Eliz, does, any particular taxable ob- 


ject, (and this laſt act not being at all referred to) all perſons hav- 


ing taxable property within the diſtrict aſſeſſed were inhabitants, 


and as ſuch liable. Davis & al. v. Atkins Cal. M. 25 G. 3. 
1784. Vide Tr. 23 G. 3. 1783. poſe. 

There are not wanting authorities of a recent as well as a more 
early date to ſhew, that oc in trade in general is rateable to the 
poor; but there is no clear and expreſs authority, either of more 


antient or modern times, in the inſtance of any one trade, adjudging 


the ſtock in that particular trade to be liable; except in thoſe places 
in which an uſage to aſſeſs ſuch ſtock has been proved: though in 
many boroughs the ſtock in all trades has, immemorially and even 
from the very date of the St. 43 E/iz., been in point of fact rated. 


1 2 3 
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Saturday, | 
Fol & Rex v. Morgan. 


Juſtices either N D E R the Stat. 11 G. 2. c. 19. [a] for the more effectual 


N ſecuring the payment of rents and preventing frauds by te- 
tenants frau- nants, two juſtices of the county of Hereford, reciting that John 
dulently re- Morris 
move go ds, 

or of that in which they are concealed, may convict the offenders in their reſpective counties. Unleſs facts are 
fiated to make the contrary appear, the court always preſumes in favour of the acts of inferior juriſdictions. 


— I" 
—— 


[a] If any tenant or leſſee for life or lives, term of years, at will, ſufference, or otherwiſe, 
of any meſſuages, lands, tenements or hereditaments, upon the demiſe or holding whereof any 
: rent 
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Morris of Llanbeder Painſcaſtle, in the county of Radnor, had fraudu- 1782. 
lently and clandeſtinely removed and conveyed away certain goods ana. 
| chattels not exceeding the value of fifty pounds from off the farm of ay 3 
5 Painſcaſtle, Sc. to prevent his landlord or his agent from diſtraining 
for rent, Fc. and alſo that John Morgan of Michael Church in the 
county of Hereford, had knowingly and wilfully aided and aſſiſted 
the ſaid John Morris and- his ſervants in concealing and ſecreting 
the ſaid goods and chattels at Michael Church, &c. of the value of 
twenty one pounds; and that they the faid juſtices had in the preſence 
of the ſaid John Morris and Jobn Morgan examined the fact and all 
roper witneſſes upon oath, and that it was fully proved. before 
them that the ſaid Fobn Morgan was guilty, Sc. convict him of 
thisoffence; and order him to pay forty-two pounds, being double 
the value of the ſaid goods or chattels to the landlord or his agent. 
It had been objected at the ſeſſions, that, it appearing upon the 
face of the conviction, that it had been made by two juſtices of the 
county, in which the goods were found, and not of the county from 
whence they were removed, that court, upon the ground of a defect 
of juriſdiction and that the juſtices of one county could have no 
cognizance of a matter ariſing in another, quaſhed the conviction. 

Theſe proceedings being now removed by certiorari, Dunning 
and Phillippe, in ſupport of the order of ſeſſions, contended, that 
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rent is or ſhall be reſerved, due or made payable, ſhall fraudulently remove and convey away 
his or her goods or chattels to prevent the landlord or leſſor, landlords or leſſors, from diſ- 
training the ſame for arrears of rent fo reſerved, due, or made payable, or if any perſon or per- 
ſons ſhall wilfully and knowingly aid or aſſiſt any ſuch tenant or leſſee in ſuch fraudulent con- 
veying away or carrying off of any part of his or her goods or chattels, or in concealing the 
ſame ; all and every perſon and perſons ſo offending ſhall forfeit and pay to the landlord or 
landlords, leſſor or leſſors, from whoſe eftate ſuch goods and chattels were fraudulently carried 
off as aforeſaid, double the value of the goods by him, her, or them reſpectively carried off or 
concealed as aforeſaid to be recovered, Tc. 1. 1. and 3. 

Provided, that where the goods and chattels ſo fraudulently carried off or concealed ſhall not 
exceed the value of fifty pounds, it ſhall and may be lawful for the landlord or landlords, from 
whoſe eſtate ſuch goods or chattels were removed, his, her, or their bailiff, ſeryant, or agent, 
In his, her, or their behalf, to exhibit a complaint in writing againſt ſuch offender or offenders, 
| before twoor more juſtices of the peace of the ſame county, riding, or diviſion of ſuch county, reſiding 

near the place whence ſuch goods and chaitels were removed, or near the place where the ſame ere 
Found, not being intereſted in the lands or tenements whence ſuch goods were removed; who 
may ſummon the parties concerned, examine the fact and all preper witneſſes upon oath, or, 
if any ſuch witneſſes be one of the people called Quakers, upon affirmation required by law; 
and in a ſummary way determine, whether ſuch perſon or perſons be guilty of the offence, with 
which he or they are charged; and to enquire in like manner of the value of the goods and 
chattels by him, her or them reſpectively ſo fraudulently carried off or concealed as aforeſaid ; 
and, upon full proof of the offence, by order under their hands and ſeals, the ſaid juſtices of 
peace may and ſhall adjudge the offender or offenders to pay double the value of the ſaid goods 


and chattels to ſuch landlord or landlords, his, her, or their bailiff, ſervant or agent, at ſuch 
time as the ſaid j uſtices ſhall appoint, ſ. 4. | 
tc 
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1782. the legiſlature had confined the exerciſe of this authority to the juſ- 
— tices of the county within which the offence originated; and cited 
R, v. Mon- the caſe of [a] Talbot v. Hubble, to ſhew, that the circumſtance of 
can, reſiding near the place, &c. does not give a juriſdiction, which ths 

Juſtices would not have without it. Hey = 

But Villes, J. intimated, and it ſeemed to be agreed by the court, 
that the Stat. gave an authority to the juſtices of the reſpective coun- 
ties; within which either offence under this act was proved to have 
been committed. 

But the court thought, that the conviction was bad on another 
ground; as no evidence was ſtated in it. And, as no ſpecial caſe 
was returned, they held, that it muſt be taken, that the conviction 
was quaſhed at the ſeſſions for that defect; for that the law preſumes, 
that an inferior juriſdiction acts rightly, unleſs the contrary ap- 
pears: and Howorth, who was to have ſupported the rule to quaſh 


the order of ſeſſions, admitted, that this objection was fatal. 


Per curiam, 
Rule diſcharged and 
Order of Seſſions, quaſhing the 
conviction, affirmed. 


Fa] Tr. 14 G. 2. 1751. 2 Str. 1154. 


Feb. 4 Rex v. Inhabitants of St. Paul, Covent Garden. 
222 H E court of quarter ſeſſions for the county of Middleſex, un- 
* der the St. 12 G. 2. c. 29. aſſeſs the pariſh of St. Paul, Co- 


proportions, vent Garden, at the ſum of 69 J. 55s. 7 d. 3 as their proportion to- 
33 ma wards the general county rate. Upon the appeal of the pariſh to 
has lh [2] the next general ſeſſions, alleging that their aſſeſſment was un- 
been aſſeſſed equal and unjuſt, the ſeſſions confirm the rate, and ſtate the fol- 


on the ſeveral . rags 
pariſhes, lowing caſe 2 


Middleſex. | 
At a general ſeſſion of the peace, Cc. holden for the county of 
Middleſex, at Hicks Hall, in St. Tohn-ſtreet, in the ſame county, 
on Tueſday the 29th day of May, in the twenty-firſt year, &c. and 
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from thence continued, &c. until this day to wit, Thurſday, the 31ſt 1782. 
day of the ſame month of May, and on the ſame Thurſday, holden www 
by adjournment aforeſaid, at Hicks Hall aforeſaid, before William K v. Inna. 
Mainwaring, Eſq; SGS. * | | ; by {Hay 
Whereas, at the general ſeſſion of the peace begun and holden for Covexr 
the ſaid county, &c. on Tueſday, the 18th day of May, in the nine- Ga»255: 
teenth year, &c. and from thence continued, &c. and holden on 
Thurſday the 2oth day of May, &c. before Sir John Hawkins, Knt. 
&c. the churchwardens and overſeers of the poor of the pariſh of 
St. Paul, Covent Garden, within the liberty of Weſtminſter, exhi- 
bited to the juſtices of our ſaid Lord-the King laſt above mentioned, 
their petition and appeal ſetting forth, that the ſaid pariſh of St. 
Paul, Covent Garden, is charged to the county rate which was made 
at the general ſeſſion of the peace, holden, &c. on Thur/zay the 18th 
day of February laſt, with the ſum of 69/. 5 5. 7 d. .; although 
the annual rents or value of the lands and tenements, therein 
charged or aſſeſſed to the poor's rate, do not amount to the ſum of 
32,000 J.; and that the pariſh of St. Mary le bone in the ſaid county 
of Middleſex, was aſſeſſed to the fame county rate at the ſum of 
71. 55. 10d, only ; although the annual rents or value of the lands 
and tenements in that pariſh charged with the poor's rate amounted 
to 140, oool. or thereabouts : wherefore the petitioners, conceiving 
the ſaid county rate ſo made upon them as aforeſaid to be unequal, 
declared themſelves grievouſly oppreſſed thereby, and did appeal 
againſt ſuch part of the ſaid rate, as did then and yet does affect the 
ſaid pariſh of St. Paul, Covent Garden, praying relief in the pre- 
miſes : which ſaid appeal ſtood duly adjourned until the then 
next general quarter ſeſſion of the peace, to be holden for the ſaid 
county; to wit, the general quarter ſeſſion, Sc. holden on Thur/- 
day, the 8th day of Fuly, in the ſame nineteenth year, Cc. before 
Sir Jobn Hawkins, Sc. at which ſaid general quarter ſeſſion, Cc. 
upon hearing the ſaid appeal and what was alleged by the church- 
wardens and overſeers of the poor of the pariſh of St Paul, Covent 
Garden and their counſel, it appeared to the court, that the allega- 
tions, contained in their ſaid petition and appeal, were true ; but 
the court, having conſidered thereof and conceiving that they were 
not authoriſed by the ſtatute paſſed in the 12th year of the reign of 
his late Majeſty King George the Second, or by any other law to 
vary the proportions of the county rate, as it hath continued in its 
preſent form ever ſince the year 1739, did therefore diſmiſs the ſaid 
appeal, and the ſaid appeal was thereby diſmiſſed accordingly : 
| | | | * whereupon, 
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whereupon, afterwards to wit on the gd day of December, 
1779, his Majeſty's writ of certiorari, dated on the 29th day 


brought for the removal of all and fingular the orders made 
at the general quarter ſeſſion of the peace holden in and for the 
faid county on Thur/day the 8th day of July then laſt, on appeal 
of the Inhabitants of the pariſh of $7. Paul, Covent Garden, againſt 


a certain rate made for the ſaid county, into his Majeſty's court of 


King's Bench; which ſaid order was returned into the court of 
King's Bench accordingly; and whereas in Hilary Term in the 
20th year of the reign of king George the third, the matter of the 
ſaid petition and appeal coming on before the ſaid court, it was 
ordered, that the ſaid order ſhould be ſent back to the ſeſſions to be 
re - ſtated, and that on the 11th of February following the ſaid order 
was returned to the ſeſſions accordingly ; now in obedience to the 
ſaid rule this court, having ſearched into and inſpected the re- 
cords of the ſeſſions of the peace for this county and the ſeveral 
acts of parliament reſpecting county rates, it appears, that by vir- 
tue of an act of parliament made and paſſed in the 12th year of the 
late king George the ſecond, entitled, © an act for the more eaſy 
« aſſeſſing, collecting, and levying of county rates,” Juſtices of 
the peace in that part of Great Britain called England, within the 
reſpective limits of their commiſſions at their general or quarter 
ſeſſions, or the greater part of them then and there aſſembled, 
have full power and authority from time to time to make one general 
rate or aſſeſſment for ſuch ſum or ſums of money as they in their 
diſcretion ſhall think ſufficient to anſwer all and every -the ends 
and purpoſes of ſeveral acts of parliament in the ſaid act recited, 
inſtead and in lieu of the ſeveral ſeparate and diſtin rates directed 
by the ſaid recited acts to be made, levied, and collected; which 
rate is to be aſſeſſed upon every town, pariſh, or place within the 
reſpective limits of their commiſſions, in ſuch proportions as any 
of the rates thentofore made in purſuance of the ſaid ſeveral recited 
acts had uſually been aſſeſſed. And by the ſaid act there is to be 
but one rate made and aſſeſſed, by the juſtices of the peace for the 
county of Mzdleſex in the faid county and the city and liberty of 
Weſtminſter, for the ſeveral purpoſes therein mentioned. | 
That by an act of parliament of the 22d of Henry the eighth, en- 
titled, “for bridges and highways,” (one of the acts recited in 
the act abovementioned,) juſtices of the peace, for the repair of de- 
cayed bridges in the highways, where it could not be known and 


N proved 
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proved what perſons ought to make and repair ſuch bridges, with 1782 

the aſſiſtance and aſſent of the conſtables of the county, or twWoů lor! 
the moſt honeſt inhabitants in every pariſh, of the county, had Rv. Inna: 
power and authority to tax and ſet every inhabitant within the 1 wh ug 


limits of their commiſſtons and authorities, to ſuch reaſonable aid Covent 
and ſum of money, as they ſhould think by their difcretion con- Gen- 


act to explain and alter the act made in the 22d year of king Henry 
the 8th, concerning repairing 'and amending bridges in the high- 
way, (another of the ſtatutes recited in the 12th of the late king,) 
juſtices of the peace had full power and authority to aſſeſs upon 
every town, pariſh, or place within their reſpective commiſſions, in 
proportions. upon each reſpective town and pariſh, as they had been 
uſually aſſeſſed towards the repair of bridges: that the firſt aſſeſſ- 
ment under this ſtatute was in the year 1709, and that the amount 
thereof was the ſum of 600 J.; which aſſeſſment was made for the 
Purpoſe of repairing a county bridge, called Chertſey bridge, and 
that in the ſaid aſſeſſment the pariſh of St. Paul Covent Garden, 
is charged 15 . 45. o d. 1 and the pariſh of St. Mary le Bone, 
2 J. 35. 10 d. and in the like proportions in the ſeveral rates made 
for the repairs of bridges ſince that time to the 12th of the late 
king George the Second. YE | 
And it further appears to this court, that by the ſtatute of the 
43d of Eliz. entitled, ** an act for the relief of the poor,” (another 
of the acts recited in the act of the 12th of the late king) juſtices 
of the peace of every county are directed to rate every pariſh to ſuch. 
a weekly ſum of money as they ſhould think convenient, ſo as na 
pariſh ſhould be rated aboye the ſum of 6d. nor under the __ 
Y x a half- 


8 venient and ſufficient for the repairing, re-edifying, and amend- 
1 ment of ſuch bridges; which act of parliament alſo requires, that 
> the juſtices ſhould cayſe the names and ſums of every particular E 
7 ſon ſo by them taxed to be written in a roll indented, but no ſuch 
2 | rolls are at this time to be found amongſt the records of the ſeſſions 
I cf the peace for this county; the entries of ſuch taxations previous 
I to the year 1695, being for the groſs ſum required, and not exhi- 
42 biting the ſpecific aſſeſſment on particular pariſhes, That in the 
9 ſaid year 1695, a rate for 459 J. 65. 6 d. was made upon the whole 
1 county for repairing Cherie and other county bridges, and, the 
1 groſs aſſeſſment upon each pariſh being ſet down, the pariſh of St. 
Paul's Covent Garden, was charged 5 J. and the pariſh of St. Mary 
1 le Bone 2 l. 125. 2 d. 171 | 

4 And it further appears to this court, that by an act of 
A | parliament of the 1ſt of Anu; St. 1. c. 18. entitled © An 
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1782. a halfpenny, weekly to be paid, and ſo as the total ſum of ſuch 
—◻◻＋ taxation of the pariſhes in every county did not amount to above 
R. v. Inna- the rate of 2d. for every pariſh within the ſaid county; which 
rant: of Cams ſo taxed were to be yearly aſſeſſed by the agreement of the 

Covexr pariſhioners within themſelves ; or in default thereof by the church- 

Garvin. wardens and petty conſtables of the fame pariſh, or the more part 
of them; or in default of their agreement, by the order of ſuch 
juſtice or juſtices of the peace as ſhould dwell in the ſame pariſh, 
or (if none ſhould be there dwelling) in the parts next adjoining ; 
the money ſo raiſed to be applied to the relief of the poor priſon- 
ers of the King's Bench and Marſhalſea, and alſo of ſuch hoſpitals 
and almshouſes as ſhould be in the faid county. That in the firſt 
rate under the above ſtatute appearing among the records of this 
country, the pariſh of Sr. Paul Covent Garden, is charged 6d per 
week, and the pariſhes of Mary le Bone and Paddington are jointly 
taxed at zd per week, and in like proportions in every rate for 

the like purpoſes made by the juſtices under the ſaid act of parlia- 
ment. 5 
And it further appears to this court, that by the ſtatute of the 
11th and 12th of Villiam III. c. 19, entitled © An act to enable 
Juſtices of the peace to build and repair gaols in their reſpective 
counties, (another of the ſaid recited acts) juſtices of the peace 
were authorized within the limits of their commiſſions by warrant 
under their hands and ſeals, by equal proportions to diſtribute and 
charge the ſum or ſums of. money to be levied for the building, fi- 
niſhing or repairing. the public gaol or gaols belonging to the 
county upon the ſeveral hundreds &c. of the ſaid county, &c. : that 
four rates appear to have been made under this act of parliament ; 
all which rates adopt as their ſtandard the bridge rate of 1709: 
the fourth was removed by a writ of certiorari into the court of 
King's Bench, and there quaſhed upon exceptions: the exceptions 
do not appear upon record, but were, it is preſumed, on account of the 
expreſs excluſion of the city and liberty of Weſtminſter, and the 
liberty of the Tower out of ſuch rate, 
And it further appears to this court, that, by an act of the x 1th 
and 12th of Wilkam III. entitled“ an act for the more effectual 
puniſhment of vagrants and ſending them where by law they ought 
to be ſent,” (another of the acts recited in the 1ath of the late 
king) the expences incurred in executing the act were to be de- 
frayed out of the gaol, and Marſhalſea money; which act was con- 


tinued for three years by an act paſſed in the 1ſt. of Ann; and by an 
4 act 
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act of the gth of Ann, c. 32. entitled © an act for the continuance 1782. 
of the laws for the puniſhment of vagrants, and for making ſuch ww— 
laws more effectual, the ſaid at of the 11th and 12th of Villiam R. v. Inna- 
III. was continued for ſeven years, and the juſtices were by the ſaid I 
ſtatute of the 5th, of Ann, impowered to aſſeſs upon every town, Coraur 
pariſh or place within their commiſſions ſuch ſum and ſums of Gnu. 
money as they in their diſcretion ſhould think reaſonable for ſa- 
tis faction of the allowances made to conſtables and others for their | 
loſs of time and expences in paſſing of vagrants ; and that the mo- | 
ney ſe aſſeſſed ſhould be levied and collected according to the rules 
and methods preſcribed by an act of parliament then in force for 
the levying and collecting of money for the repair of county 
bridges: the firſt rate appearing to have been made by the juſtices 
for Middleſex under the ſtatute of William laſt above mentioned was 
made in July 1700, for 43 J. 4s. 6d. wherein St. Paul Covent 
Garden is aſſeſſed 11. 65. o d. and the pariſhes of Mary le Bone 
and Paddington together at 13s. Thatin A 1701, another 
rate was made under the ſame ſtatute for the ſum of 303 J. 35.10 d. 
in which St. Paul Covent Garden is charged 8 J. = pariſh of St. 
Mary le Bone, 2 1. the pariſh of Paddington 1 /. 105. and the pariſh 
of St. Ann, 8 J. That in October 1702, a rate was made for the ſum 
of 1541. 12 5. 2 d.; in which St. Paul Covent Garden is charged 
4 1. the pariſh of St. Ann, 4 J. and that of St. Mary le Bone 1 J.; 
the like proportions as the laſt: and in April 1703, another for 
492 J. 15 5, in which St. Paul Covent Garden is aſſeſſed 167. and 
Mary le Bone 3 l. and in the next 1704, another for 400 J. in which 
St. Paul Covent Garden was charged 9/. 195. 74d., St. Ann's 
134.155. 9 d. and Mary le Bone 1/1, 9s. In the year 17055, the 
whole amount of the rate was 400 J. is. 6d. 1; but the ſums 
charged on each of the Weſtminſter pariſhes in that year, vary from 
the ſums charged in the laſt year; although the variations in the 
reſpective inſtances are not great. Between the year 1705, and the 
12th of George II. fourteen rates were made for the like purpoſes 
upon the ſame proportions, as that laſt above mentioned. 
And it further appears to this court, that in the year 1739, that 
is to ſay, in the 12th year of the late king, the county rate act 
paſſed, and that in the tame year a general rate was made upon the 
county of Middleſex by virtue thereof, wherein the like proportions 
were obſerved as in the laſt rates, that were reſpectively made for 
repairing bridges, paſling vagrants, and repairing gaols; and fince 
the year 1705, the ſame proportions have been obſerved in the 8 
Y 2 . veral 
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1782. veral rates made under the ſaid act of parliament to the preſene 
time. 
R.'v. Ii. And it furthet appears to this bort. chat, ſinee the beginning of 
iT er the reign of James II, 1685, ſeveral diſtinct parts of the pa- 
ST. Paul, Zu * pa 
Covenr Tiſh of St. Martin in the Fields, have been ſepatated from the faid 
Garvin. patiſh, and conſtituted diſtinct and ſeveral pariſhes, viz. St. 'Paul 
Covent Garden, St. Ann, St. James, St. George Hanover Square ; 
bat that the proportions, rated upon each pariſh, in the ſeveral 
rates beforementioned (excepting thoſe for the relief of poor pri- 
ſoners, Cc. under the 43 Eliz.) not being aſcertained by any of 
the records of this court, previous to the year 1694, which was 
about the eight year of the ſubſequent reign, 4 cannot be diſcovered 
what alterations the juſtices made upon theſe ſeparations : and. 
that with reſpe& to the poor of St. George Hanover Square, the 
ſame having been conſtituted a pariſh in 1724, the pariſh of St. 
Martin in the Fields, fince that time, hath been abated one-third 
in the proportion theretofore uſualty laid upon the faid pariſh ; 
which third has been charged upon and paid by the pariſh of St. 
George. Now in regard there has been no variation in the pro- 
portions rated upon each pariſh in any of the rates levied upon the 
country fince the year 1709, and by the ſtatute 12 Geo. II. 1739 
the juſtices dre reftrained in making of county rates to ſuch-pto- 
portions, as any of the rates thentofote made had been uſually aſſeſſed; 
and the firſt county rate after that ſtatute having been made a0 cord 
ing to the proportions obſerved at the time of paſſing the faid ack, 
and which have never been varied from that to the prefent time, 
This court is of opinion, they have no power to vary the propor- 
tions in which the county rate is now aſſeffed on the deren 17 
riſhes within the ſame. 

Bearrroſt and Davenport ſhewed cauſe in fu pportof theſe erdert of 
ſeffions; and inſiſted, that nothing more was neceffary on their part 
than to read the caſe ftated, which would ſufficiently ſhew, that 
there had been no alteration in the rate fince the ſtatute was made; 
nor indeed was the rate then adopted, a new one, but the bridge rate, 
as it had exifted from 1705: that this ofage, coupled with the 
words of the ſtatute, was conclufive againſt the power of the ma- 
giſtrates, whatever the circumſtances of the caſe might be: and 

that the words “ from time to time,” applied, not to a change of 


the proportions, but to the power of: dn. | com . fries Wren 
ever they ſhould be wanted. 1g 
Lord Mansfield no's called upon the dies gde, (Walkee, tors 
ney-General, Howor:b, Duuning, and Lane were in ſupport of the 
rule 
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rule to quaſh theſe e ape added, that, after the caſe, in [a] 


eports, the exiſtence of a diſcretionary 


Lord, Ch. Baron Parker's | | mere 7; | 
power in the juſtices was too much to contend for as the court, 


unleſs that caſe was diſtinguiſhed from the preſent, mult conſider it 
as concluſive. f Fa | | 


* 
4 
" = - & # 


on 
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Lane, (the other counſel, not being then in court) inſiſted, that, 


they were diſtinguiſhable : that the caſe cited was a caſe upon the 


land tax acts; that by thoſe acts originally the juſtices had the 
powers in queſtion, and under them uniformly exercifed a dil- 
- cretion over the proportion down. to the St. 10 and 11 z.: that 
in that act [5] the legiſlature thought fit to reſtrict them to the 
proportions adopted under, the ach of 4 & M. that the lan- 
guage of the preſent act being as general, and the powers given in it 
as ample as in any of the former land- tax acts, and no ſubſequent 
ſtatute having here, as it had in thoſe caſes, reſtrained the exerciſe 
of thoſe powers, the diſcretion of the juſtices might ſtill act upon 
this ſubject. and had not been taken away: that the words of refe- 
rence in this act, are ſo very comprehenſive, as expreſsly and in 
terms to include any of the modes of rating adopted under the an- 
tecedent acts; which appear from the caſe ſtated to have been in 
ſeveral inſtances varied, as circumſtances required; and therefore 
that the reaſon of giving;the appeal muſt have been for the purpoſe 
of varying theſe proportions : that, even under the land- tax act [e] 
particular contributory diviſions may to ſome extent be eaſed, where 
different proportions have been charged, by reducing the charge 
impoſed upon ſome, and making good the deficiency by adding to 
that of others: and that in this view nothing could be ſtronger 
than the equitable claim of relief by the pariſh of Covent Garden ; 
which paid 20/., when the parith of Marybone, which ought to 
contribute 100 J., paid only two guineas. 

Lord Mansfield. 

There is great hardſhip in this caſe: but the point is ſettled by 
the authority in Parker, and we can give no relief. The divifions 
of the land-tax were ſettled in 1694. By the increaſe of the 


metropolis it happened that a great quantity of land in Weſtminſter 


— 


[2] Concerning the commiſhoners of the land- tax for the city and liberties of Weſtminſter, 
and offices executed in Welminſter Hall, in the year 1745. Park. 74. 


[ a Fo. 154 | 
[5] Fo. 206. | | 0 
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1782. has ſince been built upon: but the act having laid the tax upon the 
Wa) diviſion, the diviſion is no further liable than before. In this caſe 
R. v. Inza- to be ſure the ſubject is different; but the reaſon is the ſame in both. 
* By this act county rates are to be collected in the ſame manner, as 
Covexr Tates have been « ally collected in the ſeveral diſtricts; upon pa- 
Garvin. riſhes eo nomine and not upon individuals. We have no authority 
to alter this proportien ; notwithſtanding change of circumſtances, 

and though convinced that the equity of the caſe is with the ap- 

pellants. As to what is ſaid of the juſtices diſcretionary power, it 


is applicable to the time when, and not the mode how. 


Willes, Afhburſt, and Buller, juſtices, concurring, 


Rule diſcharged, and the Order of 
Seſſions, confirming the former Order of 
Seſſions, affirmed. 
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ADDENDA and ERRATA. 


P. 8. Note. I. 8. for “ appealed” read unappealed.” 

P. 12. I. 3. for therefore at leaſt” read where that ſtatute 
attaches.” i 

i ſuch a doctrine“ read * the doctrine, that a 
magiſtrate can interfere in ſuch a caſe with reſpect to any 
ſervant,” | | 

Ib. to the note add, This he contended upon the ground, that 
the ſtatute ran in the disjunctive. From other parts of the ar- 
gument as well as the ſtate of the caſe it appears not to have 
been the caſe of a ſervant in huſbandry.” 

P. 15. to note [2] add ©* Vide 2 Inſt, 735. f 

JT 

P. 25. I. 19. for“ 6th” fad © 24d: 

P. 26. I. ult after alleging”. read afterwards.” 

P. 27. 1. 2. after ** prejudice” read He had run away twice 
before.” | ; | 

P. 29. 1. 8. after Green” add“ and Dewes.“ 8 

P. 28. I. 23. after Stafford add“ adjudging their ſettlement 
to be at Siręſcote in the ſaid pariſh of Tamworth, and ordering the 
overſeers of Tamworth to receive and provide for them.” 

P. zo. for January read © June.“ | 

P. 41. I. 8. after “ Norton” read © where” Ib. after quaſhed” 
dele ; becauſe” and read“, 

Ib. p. 42. I. 26. dele from Monday May 12 in Eaſter, &c. to 
the end and read“ Thur/day Nov. 27. In Michaelmas Term, 
1777, Stanley on behalf of the pariſh of Hinxworth, moved to 
quaſh the firſt order of two juſtices, dated June 17, 1776, for re- 
moving he wife and five children : to affirm the ſecond order of 
7209 juſtices, dated the zoth of October, 1776, removing the whole 
family: to affirm 7he firft order of ſeſſions, dated January 13, 1777. 
made thereupon, ſo far as it confirms the ſaid order of juſtices re- 
lative to 7he huſband, and to quaſh the ſame ſo far as it vacates the 
{aid order relative to the wife and children, whom (contrary to the 
truth and real merits of the caſe, if then open to diſcuſſion) it 
had adjudged to be ſettled at Hinxworth : and alſo to quaſh rhe 


third 


A DDE N D A and ERR AT A. 


third ard laſt order of juſtices, dated the 20th of January, 1777, 
for removing the five children from Cheſhunt to Hinxworth, and 
the ſecond and laſt order of feffions, dated April 7, 1777, confirming 
the ſame, ſo far as it relates to the ſettlement of all the children 
therein named, and vacating it, ſo far as it relates to e preſent 
removal (for they were nurſe children) of the two youngelt of the 
children,” 

P. 44.1. 37. for © that that” read than that.“ | hs 
. 45. 1. 30. for huſband's. read wite's' Ib. I. 31. for 
« his” read © her huſband's.” | 2 

P. 49. 1. zi. for!“ the new ſettlement for the ſecond year being in the 
act of acquiring” read of the ſervant's beipg 1 in the act of ac- 
quiring a new ſettlement for the ſecond year. 

P. 50. I. 28. after contract“ add iel or ſubſequent diſ- 
ſolutions.“ 

- 52. 1. 6. after ** Solicitor General” add as Whitchurch. . 

5. 1. 30. for “ was firſt hired” read laſt ſerved. 

P. P. ö. I. 14. for “a ſecond” read“ again.“ 

P. 71. I. 27. after * apply” add © far the appellants.” 

P. 94. add to note Rex. v. Hardy E. 17. G. 3. 177%. Gd. 579; 
and Rex v. Inhabitants of Lakenham. H. 25. G. 3. 1785. pa. 

P. 96. 1. 8. for“ by” read“ to.“ 

P. 104. Note | f ] for ** poſt” read Ante, p- 62. | 

P. 111. I. 31. for “ or equitable claim” read “' to an ad mini- 
ſtration.“ 

P. 112. I. 19. dele own.” 

P. 116. 1. 36. dele ©* not.” Ib. for“ have” read“ had.” 

P. 128. note [e] dele from“ In this” to © or caſe: and after 
Settlement. 116.“ add “ Modern Caſes in Law and Equity, 
(9 Mod.) 168.“ 

P. 133. To note [a] add Vide Rex v. Inhabitants of Tedſord. 
Tr. 8 & 9 G. 2. 1735, Burr, Settl. Caſes, | 

P. 139. I. 10. for truſtee read perſon.” 24 18. 6007. ** ad 
read“ by.“ 

P. 140. E. 34. for“ ſo doing“ read“ ſending her there.” 

P. 143. J. 3. for © have” read , had,” Ib. J. 16. for“ claim” read 
« have previouſly claimed.” Ib. 1. 17. for muſt” read may.” 
Ib. 1. 27. after“ ſettlement,” add ** it the firſt order had been 
confirmed upon appeal, muſt govern the derivative ; and the pa- 
riſh to which the ſecond order was directed and which Drobo y 
would have received no notice, muſt be concluded by it: on the 
contrary, if the firſt order had been diſcharged upon a the 
original ſettlement,” 

2 


